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I. Introduction

Our aim in this paper is to advance understandmgrey those from other legal systems
of private enforcement of statutory and administeataw in the United States and, to the extent
supported by the information that colleagues haweeiged, of comparable phenomena in other
common law countries. A copy of the questionnaieeused to seek information about private
enforcement in other common law countries is inetbdn Appendix A. Interpolated in the
guestionnaire are the edited responses of collsaghe generously took the time to answer all
or some of the questionnaire. We are indebted td Nedrews, Chris Hodges, Richard
Moorhead, Martin Partington and lain Ramsay fooinfation about private enforcement in
England and Wales, to Peta Spender for informadtmout private enforcement in Australia, and
to Jas;lninka Kalajdzic and Marina Pavlovic for imf@tion about private enforcement in
Canada.

The organizers of this conference have made clegr the “private enforcement” in
which they are interested involves government gotiecisions to rely on private actors to
enforce statutory or administrative law, whethemplace of or in addition to the enforcement
efforts of public officials. Put otherwise by onktbe organizers, the interest is in learning more
about the concept of the “private attorney genteral.

Long part of American legal culture, private enfareent has in recent years attracted
considerable interest and provoked considerablé@agrsy abroad. Indeed, both domestic and
foreign discussions and debates about this phenmmmare often heated and freighted with
interests and ideology, making it important at dliéset to define with some care what we mean
by private enforcement.

“Privately-initiated enforcement” may be a morepapriate term than “private
enforcement” because private initiation does naues that enforcement, if it occurs, will also
be private. Thus, for instance, under U.S. fed&al qui tam actions (i.e., “whistleblower”
cases) under the False Claims Act are privatehjaieid, but notice must be given to the United
States, which has the right to assume control efitigation (Bucy 2002). As another example,
a privately-initiated complaint of employment disanation contrary to federal law that
contemplates private litigation at the conclusidrithee administrative process may result in a
civil action brought by the Equal Employment Oppaoity Commission (Belton 1978). We will
use the phrase “private enforcement” for both ergforent initiated by private parties but taken
over by public officials and enforcement initiatead prosecuted by private parties. We will use
the phrase “private enforcement regime” to refeth®system of rules that a legislature includes
in its statutory design after deciding to includpravate right of action. These rules may address

© Stephen B. Burbank, Sean Farhang & Herbert MizKri2011

* Burbank is the David Berger Professor for the Awistration of Justice at the
University of Pennsylvania Law School. Farhang ssi8tant Professor at the Goldman School
of Public Policy, University of California, BerksleKritzer holds the Marvin J. Sonosky Chair
of Law and Public Policy at the University of Mirsaa Law School. The authors would like to
thank Joshua Koppel, Penn Law Class of 2012, foeleent research assistance.

! We also received helpful comments from W.A. Bog&itnon Halliday, Alan Paterson,
and Simon Deakin.

-3-



such diverse subjects as “who has standing tovshieh parties will bear the costs of litigation,
what damages will be available to winning plaistiffvhether a judge or jury will make factual
determinations and assess damages, and ruledibtyjaevidence, and proof that together can
have profound consequences for how much or hove Itivate enforcement litigation will
actually be mobilized” (Farhang 2010a: 1-2).

The organizers’ interest in the use of privateosrgment as an alternative or complement
to administrative or other public actions presumatibes not include private litigation as an
alternative to, for instance, social insurance garposes of compensation for personal injury.
Yet, in countries where most law is codified, focusthe enforcement of statutory law does not
serve as a useful basis for distinguishing priviade public enforcement. Moreover, even where
administrative or other publicly-initiated proceegé have not previously been used for the
purpose of securing compensation for injury -- ifetance to consumers — the perception that
existing law is inadequate may prompt considerabbmew substantive norms and different
enforcement regimes. For example, it appears thatnmgetus for the attention that some
countries have recently given to representativigaliton are EU directives (e.g., Directive
93/13/EEC, Art. 7; Directive 84/450/EEC, Art. 4.t@quiring that member states provide
“adequate and effective means” to protect consunfeisdges 2008; Valguarnera 2010).
Presumably this is why the organizers have expdeisserest in the use of class or group actions
as part of the phenomenon of private enforcement.

Debates about collective actions abroad suggastibch of the angst about “American-
style class actions,” as about American litigatoare generally, stems from the perception that
such lawsuits are conceived by and serve to endufyers® Putting aside whether such
impressions have an adequate empirical basis (ele2809), they suggest that consideration of
enforcement goals may be skewed by concern thapeosation would go to the wrong actors.
This may help to explain why some countries thaimpterepresentative litigation only provide
for injunctive relief, while some existing repretaive litigation mechanisms and some
proposals for class actions that provide for corspBan require that they be brought by
officially recognized associations (Hensler 200%dges 2008; Valguarnera 20T0Neither

% In his response to our questionnaire, Martin Rgttin stated:

From a practical, political point of view, all theptions for progress
identified by researchers [ to satisfy “unmet legakd ...through the
provision of legal aid, the creation of law centre@sother enforcement
mechanisms which utilize the courts”] are currentbgen by

governments as expensive and often benefiting lesvysd other
advisers as much as (sometimes more than) the eewpbm the

legislation is designed to help. These concernbvays present — are
even more acutely felt in an age of austerity amnd-backs in

government expenditure.

% Valguarnera (2010) argues that insistence on eefoent by associations, particularly
those previously recognized by the state, is ctarsisvith the hierarchical nature of continental
European states, a compromise with the traditiorsgtence on a rigid public/private dichotomy
that enables the state to retain a measure ofaiortensler observes that “[w]hen authority to
bring representative actions must be sought frarsthte or is solely granted to a public official,
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available remedies — damages or injunction? --pesceived remedial goals — compensation,
deterrence or disgorgement? — appear to be a lelsis for setting the boundaries of our
topic.

Similar ambiguity afflicts the concept of the “paite attorney general.” For those who
believe that “wrongs to individuals are properlytvim the domain of private liability, wrongs to
the general public are properly brought only by lubfficials ... the phrase ‘private attorney
general’ is not just an oxymoron; it is virtuallylagical impossibility” (Boyer and Meidinger
1985: 940). Among those not troubled by such matwh first principle, including most
Americans (Merryman 1968), the term neverthelesg maae quite different connotations.

Thus, one scholar objected to its use to describmtfffs in so-called citizen-suit
litigation under federal environmental laws (Johm&®01). Yet, at least under some of those
laws the tenuousness of allegations of individeaimjury would seem to make the term least
problematic because “[g]reater deterrence was ngelo a collateral benefit but became the
primary benefit” (Thompson 2000b: 198).

John Coffee (1983) chose to use the term “privdterreey general” in a narrow,
idiosyncratic way that may have contributed todisrepute abroad. Those who are not familiar
with the larger landscape or with Coffee’s defomis and qualifications may have been led to
believe that all private attorneys general arecethy challenged “bounty hunters.” In fact,
Coffee was concerned exclusively with one typela$s action, conceived and controlled by the
attorney, and his incentive-based critique doesappty even in theory to class actions in which
the client is able to monitor the attorney, or tm+class (individual) litigation.

One of the best articulations of the private aggrgeneral concept as practiced in the
United States can be found in Justice Brennan’araép opinion irHensley v. EckerhaitL983:
444), a case involving attorney fee-shifting unither federal civil rights acts:

For most private-law claims, the public interestsliprimarily in
providing a neutral, easily available forum for aksng the dispute,
and a plaintiff's choice to compromise a claim @ffdrgo it altogether
based on his private calculation that what he stdndgain does not
justify the cost of pursuing his claim, is of l&tpublic concern. But, in
enacting 8§ 1988 [the fee-shifting provision], Cargg determined that
the public as a whole has an interest in the vatha of the rights
conferred by the statutes enumerated in § 1988, and above the
value of a civil rights remedy to a particular phfi.

Four years later, i\gency Holding Corp. v. Malley-Duff Associates,. [(k987: 151), Justice
O’Connor, speaking for the Court, observed:

Both RICO and the Clayton Act are designed to rgmecbnomic
injury by providing for the recovery of treble dages, costs, and

it is reasonable to infer that there will be presson the association or official not to pursue
actions that are inconsistent with state polick3090: 14).”
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attorney’s fees. Both statutes bring to bear thesqure of “private
attorneys general” on a serious national problem wbich public
prosecutorial resources are deemed inadequatenebbanism chosen
to reach the objective in both the Clayton Act &GO is the carrot of
treble damages. Moreover, both statutes aim to eosgie the same
type of injury; each requires that a plaintiff shmjury “in his business
or property by reason of” a violation.

We have been guided by the request of the organdfethis conference rather than by
any views that we may have about the essentiabuatiss of private or public law or the proper
roles of public or private actors in the legal syst We understand that there are (or have been)
deep differences between the civil law and comnaown Worlds about the feasibility and utility
of attempting to define those attributes and r¢Msrryman 1968). Indeed, discussions with
scholars in othecommon lawcountries in connection with the preparation @& tuestionnaire
we used to solicit information about their legakteyns alerted us to the confusion that might
result from framing this as a project about “prevanforcement of public law.” Some of our
colleagues in those countries see state involvenmetérms of public enforcement of private
law. Moreover, in his response to our questionnaleris Hodges observed that “[t]here are
admittedly some situations in which private indiveds can take action following breach of
public or criminal law provisions, but they are yeare in Europe. Basically, we keep the two
sides separate. We do not regard private actiohsther for damages or for injunctive relief) as
performing a public enforcement function.”

Although we acknowledge some inevitable definitiasaues, in this paper we focus on
situations in which government responds to a péimef unremedied systemic problems by
creating or modifying a regulatory regime and medyiin whole or part on private actors as
enforcers We are not concerned about alternative regulatbojces that a government sincere
about seeking to solve unremedied systemic problenight have mad&, whether by
manipulating incentives so as to shape decentdhlizdividual decisions, as through the tax
system, or by deploying a form of “command-and-oaitregulation that did not include
privately-initiated proceedings (Fiorina 1982; Kaland Dobbin 2006; Reiss 1984). We do
consider the perceived advantages and disadvantdgasvate and public enforcement in the
United States. We are not seeking, however, to tffyaand compare their respective benefits
and costs, either in gross (were that possiblegsoto any specific area or sector in the United
States.

The main purpose of this paper is rather to infahmse from other legal systems in
which private enforcement has not traditionallyypelé a major role about some of the most
important aspects of private enforcement in thetéshBtates and, to the extent responses to our

% Continued reliance on the market (ignoring mafk@tre) or intentional creation of an
impotent private enforcement regime would not béadble option for a government “sincere
about seeking to solve” such problems. Compare history of federal employment
discrimination legislation (the Civil Rights Act df964). Republican members of the Senate
favored private enforcement precisely because Hadigved that it would be less robust than
administrative enforcement (Farhang 2010a).
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questionnaire permit, other common law counttigée consider both the typical origins of and
processes characterizing private enforcement regiffi@rina 1982), as well as aspects of the
broader social, political and legal landscapes tinght be thought to influence those origins and
processes.

Although we will not neglect theory, we believe ttHabstract speculation on the
functioning or desirability of [private enforcemgmtill get us nowhere” (Boyer and Meidinger
1985: 964; see also Hensler et al. 2009), This wolikbe more valuable if it enables readers to
assess private enforcement in practice. To thatwadexplore the social and political character
of private enforcement, along with the doctrinet tinaderlies it, disciplining normative analysis
with the fruits of social science. Timing consttainequired us to seek data in existing research,
limiting what we are able to say about many imparigsues. Our questionnaire reflects the
belief that it is useful to ask a series of normelyi driven empirical questions, to identify what
we don’t know and need to know, and what is amentbempirical investigation.

Our desire to avoid “abstract speculation” combimegth the need to make our account
of private enforcement manageable are importargoreawhy we decided to take a sectoral
approach, choosing a few areas to study from a nhmger list of legal domains in which
private enforcement plays a role in the United €tatin addition, previous research has
established that “the desirability of authorizingivate actions involves difficult policy
judgments and is likely to depend on a number ofted-specific factors [with the result that]
[m]aking such determinations ... requires familiantyth the nature of the particular policy
problem, the substantive goals of the regulatoheste, and the likely interaction of private
lawsuits with other elements of the government®mement strategy” (Stephenson 2005: 106).
Moreover, in order to assess private enforcemahtis“necessary to understand the social
dynamics that surround a particular field of regjola as well as the ways in which the entry of
private enforcers is likely to alter those relasibips” (Boyer and Meidinger 1985: 889). Indeed,
our assessment that decisions about private emi@tieshould be made on a retail rather than a
wholesale basis helps to explain our view, disaligsether below, that class action (or other
representative litigation) mechanisms should notiésigned or deployefdr that purposeon a
general (trans-substantive) basis, necessarilyentgt) the different regulatory policies and
goals of different bodies of substantive law (Bumbaand Wolff 2010). In sum, because
purposeful regulatory design of private enforcentegimes can be seen to represent an exercise
of state power (Farhang 2010a), “sectorally spediiivestigations” appropriately reflect the
insight that “one of the most important facts abth& power of a state may be itsevenness
across policy areas” (Skocpol 1985: 17).

> We are not concerned with “judicial review” in theense of private litigation
challenging action or inaction of the government ggovernment (Stephenson 2005). Our
inquiry does include, however, private actionsrnoece statutory and administrative norms that
are binding on the government when it acts as waufzerson pursuing his or her individual
interests, for instance as a market participanafeser the relevant market). We are interested in
problems that the government’s dual role as enfomod target of enforcement may create for
the efficacy or integrity of the enforcement regjnas for instance when it is claimed that
government officials discriminated in employmenef®n 1978; Moorhead 2010; Selmi 1998).
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Like others involved in comparative projects thahsider “United States law” and legal
institutions, we face the dilemma of how to dealhvithe existence of fifty states, each with its
own courts and laws, an overhanging body of fedgrational) law and a separate system of
federal courts. Although we concentrate on U.Seffedlaw, state (sub-national) law plays a
prominent role in one of the two sectors we haweseh to study in detail.

When private actors are given access to courtsrftarcement, we think it important not
to conceive of or describe the phenomenon as ‘faldemforcement” (Belton 1978: 922; Fiorina
1982: 43) or “judicial intervention” (Kalev and Dbim 2006: 891). Like exclusive focus on
formal legal rules (Nielsen et al. 2010), suchaarfe can obscure the locus of initiation — clients
and lawyers -- and the impact of incentives ongfespects for initiation. As a result, it may be
more difficult to discern what aspects of regulatdesign affect the efficacy and durability of
the policy sought to be implemented (Farhang 2@020a)® Our interest in private enforcement
is not confined to courts, however; it extends donmistrative agencies and other tribunals.
Many kinds of actions that are brought in civil dsun the United States are brought in separate
tribunals abroad.

Finally, although a government sincere about segko solve unremedied systemic
problems would not intentionally create “an impaterivate enforcement regime,” the
experience of countries that have introduced ck®n litigation without attending to the
incentive structure that drives that engine -- tnga “beautiful cars without engines”
(Valguarnera 2010: 42) suggests that impotence need not be purpodeéudler et al. 2009). It
also confirms that an evaluation of private enfareat, whether in theory or practice, will be
useless unless it comprehends the general andispegal institutions and rules that constitute
a private enforcement regime (Farhang 2010a) aatl th combination with other social,
economic and cultural influences, determine whethegovernment sincere about seeking to
solve unremedied systemic problems can be sucéessfu

We start with a brief discussion of aspects of Aonar culture, American history, and
American political institutions because we believ@at understanding private enforcement
requires familiarity with the social, political ahegal context. We focus our discussion on those
aspects that reasonably can be thought to haveilmaed to the growth and subsequent
development of private enforcement in the Unitedt€d. As throughout the paper, we will
present comparable information about other commmm &ystems that responses to our
guestionnaire have made available or that havewibe come to our attention.

We then turn to the general legal landscape in kvbd&cisions about private enforcement
play out, aspects of which should be central tocth@ce of an enforcement strategy and, in the
case of private enforcement, are critical to tHeafy of a private enforcement regime. Careful

® This is not to deny that the locus of enforcemientourts rather than, for instance,
administrative agencies may in some jurisdictionplicate a “fundamental debate about the role
of the courts in policy making in a representatieenocracy” (Hensler et al. 2009: 26). Thus, as
to class actions — Professor Hensler's concerne-naoight feel differently depending on whether
decisions concerning representative litigation werade on a sector-by-sector basis by the
legislature or on a general (trans-substantivelstb@scourt rule.
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attention must be paid to rules on the allocatiboosts and fees. Even seemingly technical rules
on pleading or discovery may impede access or tafeeenforcement (Burbank 2009; Burbank
and Subrin 2011). Realists cringed when the Supr€mat of the United States treated the
federal class action rule as just another joindevigion — like a rule that permits two passengers
injured in the same automobile accident to bring lanvsuit against the driver -- whose effect on
substantive rights is “incidental” (Burbank and \Wd010). The case in question usefully
reminds us, however, what a wild card the modeasschction (dating to 1966) has been in the
history of private enforcement in the United Statkésalso raises related questions about the
wisdom of a general (trans-substantive) class @aatide and the proper institution to decide
whether the class action should serve as an enafigbeivate enforcement,

Having laid out what we take to be the generalucalt social and political influences on
private enforcement and the general legal envirarinmewhich any private enforcement regime
would operate, we turn to the business of instotdl architecture: designing an enforcement
regime. We first describe the considerations tHé&tch or should affect the choice of an
enforcement strategy. That is, once a governmedtt ith sincere about seeking to solve an
unremedied systemic problem has decided to dorsodh “command-and-control regulation,”
what are the advantages and disadvantages of parduigrivate enforcement that might affect
choices between them (including the choice of aibytrategy).

On the assumption that government has selectedatprienforcement (or a hybrid
strategy), we turn to choices to be made abouteésnof a private enforcement regime. This
part of creating an effective enforcement stratisggonsiderably more complex than may first
appear, requiring careful attention to the genérghl landscape in which the regime would
operate and to the market for legal services. Tasi$p the general legal landscape, the architects
of the private enforcement regime must considerthdreexisting formal rules concerning court
access, such as standing doctrine, would adequsdelg the enforcement goals, while as to the
market for legal services, questions concerningntiges are dominant.

Overarching both the choice of an enforcement esjsatand structuring a private
enforcement regime loom questions of institutiostalicture. Thus, there is robust quantitative
and qualitative evidence that the structure of Acagr government and in particular the
dynamics of a separation-of-powers system havengtyo influenced resort to private
enforcement regimes in connection with federal l&guy legislation (Burke 2002; Farhang
2010a). In addition to discussing how these elemehstructure have influenced design choices
in the United States, in the Conclusion we raisestjans about the implications of other
government structures for private enforcement.

We have explained why a general approach to theeld an enforcement strategy and
to the design of a private enforcement regime &l@guate, standing alone, for the real-life
business of governance. In the penultimate parthisf paper, we seek to demonstrate how
general considerations play out —how they changpesland salience — because of the dynamics
of particular legal contexts. For that purpose w®ehchosen two quite different examples of
regulatory response to the perception of unremedigiemic problems. First, we take up
modern legislation proscribing discrimination in @oyment, with particular reference to hiring
and wages. Here, as noted above, we have the behefktensive quantitative and qualitative
social science research to help discipline norreativinking. Second, we examine modern
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regulatory responses to the problem of consumetegtion against unfair and deceptive
practices. Whereas federal (national) law hasgulaan important role in regulating employment
discrimination — even if not as important as gelewssumed (Blasi and Doherty 2010) — state
(sub-national) law unquestionably has been the dantivehicle of private enforcement, if not
the dominant regulatory force, in the consumergutodn field. This makes our job, and that of
readers unfamiliar with the complexities of a fedist legal system, more difficult. Yet, the

growing importance of a quasi-federalist struciar&urope through the EU may make the effort
worthwhile for those contemplating private enforesin that rapidly evolving landscape.

Even if a sectoral approach were not essentiaémsible regulatory design, it has been
important to our effort to broaden the scope o$ théper so as to address the phenomenon of
private enforcement in other common law countri§¥e. recognize and regret that we were not
able to gain significant comparative leverage. Questionnaire was undoubtedly too ambitious,
and the perspectives driving the questions askey ma@&e been unfamiliar to some of our
respondents. Yet, although this is primarily a pagd®out private enforcement of statutory and
administrative law in the United States, we sedkcamsciously to raise questions that will be
useful to those who are concerned with regulatesigh in other legal systems.

II. General Historical, Cultural and Political Influences on Private
Enforcement

A. The United States

For most of its history, by reason of the circumsts of its founding, the United States
has depended far more on state and local (subradtitaws and institutions than it has on
federal (national) laws and institutions for sabas to systemic problems unremedied by judge-
made common law rules applied in actions betweerater parties. States have historically had
primary or exclusive responsibility for the maind@ce of order, the protection of public welfare
and the provision of government services. Moreoakhough disagreements about the need for
and permissible extent of national governmentdituntgons have existed since the founding, the
federal Constitution reflects a preference for bdithited government and decentralized
government with regard to internal affairs. Indeespite enormous increases in federal
regulation since the 1960s, the states of the driftiates continue to guard their prerogatives,
even if inconsistently, and it remains true that most law governing citite-citizen
relationships is state law and much of that is gtdgade common law.

" Those whose parents or grandparents were helgeBodial Security or nursed back to
health courtesy of Medicare, manifest the samedfartconsistency when protesting health care
reform as do their elected representatives. “Thaptwand expect guaranteed health care and
financial aid when disability, disaster or unempi@nt strikes their families. But getting those
things from an institutionally fragmented, tax-asesr ‘anti-statist’ political system, as in the
U.S., presents a problem” (Kagan 2001: 15). Theeséamtistatist sentiments” underlie the
tendency of many Americans to explain “businesstpres that are driven by public policy as
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There have been at least four periods in U.S. lyisiden federal laws and institutions
made notable encroachments on a landscape preyieitbler free of legal regulation by
statutory or administrative law or dominated bytestastitutions: during and immediately after
the Civil War in the 1860s, during the Progresdira that bridged the 9and 28' centuries,
during the Great Depression in the 1930s, and duird following the Civil Rights and “Great
Society” period in the 1960s. Each of these perisaa increases in the amount of federal
statutory and administrative law and in the fedegalvernment’s reliance on private
enforcement. As to the latter, a data base assdnijieSean Farhang (2010a: 66-68) for the
years 1887-2004 contains all federal statutes {tiffa fee-shifting provision or (2) authority to
award multiple or punitive damages in cases broulghprivate plaintiffs. There were three
statutes containing either or both of such prowvisirom 1887 through 1899, eight from 1900
through 1929, seven from 1930 through 1939, foamfrl940 through 1949, six from 1950
through 1959, ten from 1960 (1964) through 1969, simty from 1970 through 1979. In some
cases, a single statute might contain multiple gteévenforcement regimes. For some of this
period, increasing resort to private enforcemegimes may have reflected in part the slow
growth of federal administrative capacity.

Although federal administration is not as much eefl@oment of the twentieth century as
has often been portrayed (Mashaw 2010), “the alesehan autonomous federal bureaucracy in
nineteenth-century U.S. democracy allowed patronagéling political parties to colonize
administrative arrangements in th[is] countr[ylereby determining that voters would be wooed
with nonprogrammatic appeals, especially with page and other ‘distributive’ allocations of
publicly controlled resources” (Skocpol 1985: 243. late as 1941 prominent scholars noted that
“an administrative body does not normally act tmeely wrongs which have occurred ... [and
that] [t]his power, to act affirmatively after thgury, is still in the tentative stage” (Kalvendn
Rosenfield 1941). These scholars also pointedhait‘there are, of course, many fields in which
administrative bodies have not made an appearafidg” and that “to impose upon public
agencies the task of asserting sanctions on behaifjured groups will require a substantial
increase in size, personnel and expenditures” {2D). They were skeptical about the prospects
of that happening because, “[d]espite the greatongiment in federal agencies in recent years,
it is still true that there is no tradition of pidbkervice and little development of a true civil
servant attitude in America” (id.: 720-21).

Government institutions are a reflection of thef@mences of those who fashion them.
The circumstances of the founding — in particullag, fact that the country, much of it still a vast
wilderness, was populated by immigrants some ofsehorebears had fled religious or other
persecution elsewhere and who sought in the AmerRavolution to escape the perceived
tyranny of royal government — contributed to certaititudes that have been quite tenacious over
time. These attitudes include self-reliance, beliefthe virtues of free market capitalism,
impatience with the status quo, and distrust ofegoment, particularly “big government.” The
federal income tax is only one hundred years ofld] although Americans are known as
relatively law-abiding in the tax realm, that dowd mean that they like paying taxes or want to
see their tax dollars used to enlarge bureaucaativority.

driven by market forces” — a tendency “to undereate the importance of policy in part because
the federal government appears to be weak” (Keity 2obbin 1999: 457-58).
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Distrust of national government, big governmerd aareaucratic authority, manifested
in part by antagonism towards taxes, are an impbgart of the phenomenon of “adversarial
legalism” that Robert Kagan believes helps expthm prominent role that privately-initiated
litigation plays in American enforcement of statyt@nd administrative law. He argues that
“[o]rganizationally, adversarial legalism typicallis associated with and is embedded in
decisionmaking institutions in which authority rmgmented and in which hierarchical control is
relatively weak” (see also Burke 2002; Kagan 200). Kagan defines the “engines of
adversarial legalism” as including “ready accessht courts, contingency fees, class actions,
large money damages, broad judicial authority werge government decisions, a politically
appointed judiciary, and relatively high levelsledgal malleability and uncertainty” (2003: 839).
Privately-initiated litigation satisfies the impal$n favor of decentralized regulation, and even
though the federal and state governments subdtgrsiidsidize civil courts, the system is likely
cheaper for the state, and hence for the taxpdgedsast those looking only at their tax bills)
than exclusive reliance on centralized (stateatetil) enforcement would be.

Cultural explanations, often emphasizing a litigigopulace, an imperial judiciary and
an entrepreneurial bar, often dominate discussidriee role of litigation in American society.
Kagan is correct, however, that “adversarial legalidoes not arise from a deep-rooted
American propensity to bring lawsuits” (2001: 3Mptwithstanding a decades-long organized
campaign by American business to demonize lawyedsligigation, there is robust empirical
evidence supporting Kagan’s observation that “[m]aerhaps, most Americans are reluctant to
sue (id.).® Moreover, subsequent work in political sciencscdssed below, both confirms and
extends his alternative explanation, namely thamé&hican adversarial legalism arises from
political traditions and legal arrangements thabvple incentives to resort to adversarial
legalism weapons” (id.), making clear the centyaldf purposefully designed private
enforcement regimes to the increase of adverdagalism. This work demonstrates that cultural
explanations of private enforcement drasticallyreweplify and that institutional considerations
have been consequential.

In his recently published booKhe Litigation StateSean Farhang (2010a) uses both
statistical analysis of systematically collectedadand qualitative empirical work focusing on

8 Although Kagan (2001) emphasized the problematpeets of adversarial legalism, he
also acknowledges its strengths:

| also indicate that if adversarial legalism weyesbme miracle
to be drastically eliminated in the United Stateghout also instituting
major changes in other aspects of American law guiblic
administration, then injustice almost surely wogiew. Adversarial
legalism fills a void in American governance. In saructurally
fragmented, deadlock-prone, and too often undeddngovernment
system, adversarial legalism provides an essewtal of elaborating
and enforcing important norms of due process, etpeatment, and
protection from harm. The United States lacks tighlly professional,
hierarchically supervised national bureaucraciescias welfare
systems, and corporatist arrangements that chawmctavestern
European governments (Kagan 2003: 859).
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federal civil rights legislation to show that thieocce of private enforcement as opposed (or in
addition) to administrative enforcement by the fatlgovernment tends to reflect concern in the
dominant party in Congress about subversion ofslagve preferences if enforcement were
committed to an administrative agency under thdrobof an ideologically distant executive. In
a complex system of separated but interdependergrgmental powers, it is as difficult to
repeal as to enact legislation. Where, therefdre,status quo is “sticky,” the choice of private
over administrative enforcement may afford protectto congressional policy long after the
governing majority has been replaced by legislatwith different preferences. Moreover,
because private enforcement regimes create inesnior lawyers and litigants — again, “judicial
enforcement” is a misnomer -- they also provide esgonotection against subversion by an
ideologically distant judiciary (in a system in whijudges are politically appointed). Thus, as
Farhang predicted, federal statutory private emfoent regimes are associated with periods of
divided government, and the great majority of themaure through periods of control by the
party that was in the minority when they were eadct

Although cultural explanations of adversarial legral oversimplify, there is certainly an
historic willingness of Americans, self-reliant andsistent on their rights, to take their
grievances to court. Until the Progressive Era, éwew, there was virtually no federal statutory
or administrative law available to solve unremediggstemic problems through private
enforcement, and although the New Deal added to dtwsie considerably, a variety of legal
barriers hindered access to court. As we discuss ia this paper, the Federal Rules of Civil
Procedure (1938) eliminated or lowered a numbetho$e barriers. Litigation of consequence
requires lawyers and thus financing, however, &ondd who can afford to litigate may not be the
people most intent on righting the wrongs of sgciet

The vast increase in private enforcement actiomeufederal law that started in the late
1960s reflected in large part the congruence deldevelopments: (1) the enactment of many
new federal statutes specifically authorizing (@erpreted to authorize) private rights of action,
(2) the proliferation of means to finance privatdoecement litigation, including Legal Services
programs funded by the government, the growth abapely funded nonprofit advocacy
organizations subvened through favorable tax treatmparticularly in the civil rights and
environmental fields (Belton 1978; Thompson 200@amages provisions sufficient to attract
lawyers relying on contingency fee agreements,usiat attorneys’ fee-shifting provisions
favorable to prevailing plaintiffs, and the modesiass action (which, as we discuss below,
dramatically enlarged the scope for contingent rfamag), and (3) changes in the legal
profession, attracted by these new opportunitiedotavell, sometimes by doing good, and freed
of some of the most seriously anti-competitive aspeof self-regulation (i.e., a ban on
advertising; seeBates v. State Bar of Arizonél977)). Much of the impetus for these
developments came from the political dominancénef@emocratic Party during the 1960s.

A great deal has changed since these developmentsofed private enforcement in the
United States. In a recent article about the denfandand supply of legal services, Gillian
Hadfield observes that “the vast majority of thgdkeproblems faced by (particularly poor)
Americans fall outside of the ‘rule of law,” withidh proportions of people — many more than in
the U.K., for example — simply accepting a resdtedmined not by law but by the play of
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markets, power, organizations, wealth, politicsgd ather dynamics in our complex society”
(Hadfield 2010: 143].

To the extent that Hadfield’s findings apply tovate enforcement, it may be important
to consider how, notwithstanding the “stickinesstloé status quo,” those with the power to
determine the efficacy of private enforcement reggmin action may subvert the policy
preferences of the enacting Congress. As we slslisss, two related means are underfunding
of the courts and judicial rulemaking and judicddcisions, often under cover of resource
constraints, that compromise steps previously taéeiford effective access to court.

B. Other Common Law Countries

Previous work by American scholars sheds some bghgeneral historical, cultural and
political influences that are relevant to regulgtpolicy in other countries. Thus, Kagan notes
that the “winds of change” that brought so muchnggato the United States in the 1960s and
1970s also “blew through ... Western Europe ... Théedkhce is that the winds were filtered
through sharply contrasting political structuresl draditions” (2001: 40). Explaining why the
United States is unique among economically advamisadocracies in the “powerful political
role” played by plaintiffs’ tort lawyers, Kagan adrses:

In parliamentary democracies with cohesive politiparties, the
policymaking process is dominated by party leadertse ruling party
or coalition, along with the top civil servantsthre relevant ministries,
leaders of major business federations ... Changéseirtodes of civil
justice are enacted only after long deliberatiod eonsultation among
legal experts, jurists, relevant central governmbuateaucrats, and
cabinet ministers (2001: 151).

Reflecting on Kagan's work, David Nelken observest t'[t]reating law as a matter of demand
and supply may itself be a variable aspect of legdture. Europeans are less likely than

® Hadfield (id.) goes on to note:

But is there a deeper threat to the structure démocratic society —
especially one that purports to organize its refeghips on the basis of
law and legality — suggested by the finding thatehicans are far more
likely than those in the U.K. and Slovakia to “dotmng” in response
to the legally cognizable difficulties they facefatf they are far less
likely to seek out others in their community cagabf helping them to
align their experiences with those contemplated tihy laws and
procedures that stack up in the voluminous legalterres of
regulation, case law, statutes, and constitutidssthere a paradox
lurking here that in the system of adversarial lisga that Robert
Kagan describes as distinctive of the “American wéyjaw” (to be
contrasted with the greater reliance on bureaucragans of policy
making and implementation found in Europe) lawnigractice less a
salient part of everyday life in the U.S. than elsere?”
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Americans to think about law in these terms becaasdagan argues, law is more likely to be
seen as a topdown task for the state rather thathéocitizenry” (Nelken 2003: 823; see also
Valguarnera 2010). Work arguing that “civil adminggors in both Britain and Sweden have
consistently made more important contributions écia policy development than political
parties or interest groups” (see also Heclo 19kécfol 1985: 11) may be to the same effect.

1. England and Wales

In response to our questionnaire, Martin Partingtaggests that “the lack of a written
constitution with a rigid divide between the exéegitand the judiciary arguably makes it easier
in the UK to create dispute resolution models aletsof the formal court structure.” He also
notes “that there is greater flexibility in the Udbout who can offer legal/advisory services
...[with the result that in areas not reserved fasfggsionally qualified lawyers] non-legally
qualified people [i.e., persons lacking formal gficdtions] do much of the work ...and, in some
cases, receive public funding for so doing.” Conteg private enforcement, Partington writes:

| think awareness of the possibility of taking mdual actions became
greater in the later 1960’s when there was a newson ‘rights’ — that
was the era of the creation of law centres, aniabpanotivated law
firms, the Legal Action Group and the like — mudhtloe inspiration
being taken from similar developments in the USe Tdst 40 years has
in my view tested the capacity of law to delivediindualized justice —
too often the individual case takes away resouticasmight be better
spent for the collective good (for example sevdmalises might be
repaired for the cost of one court case.)

Having summarized research findings concerningapeivenforcement and unmet legal need,
Partington continues:

What is common to the empirical studies is the @mgdion that there

are protective rules set out in legislation; induals must enforce them
through the courts if they are to benefit as fullpm them as

parliamentarians/lawmakers may be assumed to Inéeeded; and that
because of the failure of many people to take atdgmn of these
opportunities to enforce ‘their rights’ this demtrages that there is
‘unmet legal need’ that needs to be met throughptiogision of legal

aid, the creation of law centres, or other enfometmmechanisms
which utilize the courts.

From a practical, political point of view, all theptions for progress
identified by researchers are currently seen byegowents as
expensive and often benefitting lawyers and otldetsars as much as
(sometimes more than) the people whom the legisias designed to
help. These concerns — always present — are evea acately felt in
an age of austerity and cut-backs in governmengmaipure.
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Different winds may be blowing in England and Waleswever. Thus, recent interest in
representative litigation mechanisms has been dirtke“the general decline in the last fifteen
years of welfare programs in most European couwsitf¢alguarnera 2010: 2n7). To be sure,
“[t]here is a popular belief that a ‘compensationlture attitude in the last ten years or so hds le
to a sustained increase in the number of (Royal m@ission on Civil Liability and
Compensation for Personal Injury) claims,” whergafact “the statistics deny any suggestion
that the introduction of CFAs [conditional fee agreents] ... led to a ‘have a go’ world and an
increase in litigation” (Lewis 2011: 278). Stifhllowing a flat personal injury claims rate for
seven years, there has been a ten percent incoeasethe past two years, most of them
automobile claims. Moreover, elsewhere in the diign landscape, the reality is closer to
popular perception. Geraint Howells documents “@naskable explosion of borrowers
challenging the enforceability of credit agreemeantsl otherwise alleging they were missold
financial products,” noting that [p]opular medigfidl of advertisements encouraging consumers
to sue their creditors” (Howells 2010: 617).

Lewis associates the recent increase in persopaliclaims with the rapid growth of
BTE [before-the-event] insurance cover against lleggenses, which “has been sold as an
additional benefit to be included in existing mdiability or household insurance” (Lewis 2011:
278). In order to improve access to justice, heppses making such cover mandatory for
motorists as an alternative to the “radical chahgesocated in a package of “complex, inter-
related reforms” proposed by Lord Justice Rupedksan (see Jackson 2009; Lewis 2011:
272)!° The picture Howells (2010) paints is of a classitemedied systemic problem: weak
private law remedies, failure of administrative aeement, private litigation (in this case
enabled by claims management companies and lawyerking under conditional fee
agreements) taking up the slack, burgeoning courtkets and consequent interest in
representative litigation. He concludes:

Consumer credit litigation symbolizes a modern tsgbased consumer
society. However, there is need to find a balaneetdof rights and
effective and affordable means of delivering justi€he challenge is to
prove that consumers can be rigorously protectecebylators and the
[Financial Ombudsman Service]. It is a test of wketthe regulatory
welfare state is strong enough to prevent the needUS-style
consumer Regulation ... What is needed to prevenswuoer claims
from falling over the edge and becoming marketaolemodities for
litigators are effective consumer protection lawsattconsumers can
access for the most part without the need for legalstance, but also
crucially access to publicly funded legal assistanthen needed (id:
644).

19 The new Conservative/Liberal Democrat governmemhoving toward adopting Lord
Justice Jackson’s key proposals (“Clarke Gives Baltking to Jackson,Solicitors Journal
November 23, 2010, p. 3), publishing a consultatipaper in November 2010 (see
http://www.justice.gov.uk/consultations/docs/jacgksmnsultation-paper.pgfwith a request for
comments by February 14, 2011.
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In their responses to our questionnaire, both Mdrartington and Chris Hodges point out what
the former calls “the changing approach to regotatby government.” Hodges notes that in
England and Wales “criminal courts and regulatagrecies have not regarded it as part of their
function to deal with civil (i.e., private) damagsesues.” He continues:

But that policy has changed, at least at governriexat, in relation
to consumer protection issues. The change has ethagpart of the
debate during the past decade on two differenesshirstly, there is
the ‘Better Regulation’ policy, which is an attempt reduce
regulatory and economic burdens on business, asul tal reduce
costs and increase effectiveness for the activdfesublic agencies.
Secondly, there has been the ongoing debate olectok redress’
for consumers. That debate aims at delivering as®d damages to
consumers in mass situations where claims are lysioal, whilst
positively avoiding what is seen as the potentmal dbuse and high
unnecessary transactional costs that would flomnftbe privatised
solution of a ‘class action-type’ mechanism.

The outcome of these two streams of thought hasn bae
governmental decision that is the converse of gigadon of the
compensation function. It was heavily influenced lbgking at the
Nordic (especially Danish, but the other Nordicsvenasimilar

systems) Consumer Ombudsman (who is not a neateimediary-

style ombudsman, but a governmental enforcemeniceofffor

consumer and competition law). The new UK policg baen called
‘regulation plus’. It is still developing, and beirtrialled, so as to
persuade the main local consumer officers (calletling Standards
Officers, employed by local Councils) that they cdeliver re-

balanced markets and effective enforcement not ysusing their
traditional quasi-criminal and administrative emi&ment powers but
also new powers aimed at delivering private comatns.

2. Australia

Responding to our question about structural imibés on regulatory strategy, Peta
Spender notes:

The federal system in Australia complicates enforeet generally.
There are 6 states, 2 territories and the federstesy to take into
account when considering enforcement strategiesredsingly there
are co-operative regimes which create uniform regirbut they are
still the exception rather than the rule. In tleedral system, a rigid
interpretation of the separation of powers has tetkaa strange
bifurcation between court and tribunals which hasnglicated the
choice of forum. There tribunals deal with puldbev remedies and
courts do most other claims, especially private ¢daums. At the state
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and territory level there are fewer constitutionahstraints and there
many tribunals deal with a wider range of remedieth in public and
private law.

She places Australia “somewhere between” the UrStaties and England and Wales “in general
views about government.” In her view, arrangemeaiieut private enforcement in Australia
reflect the fact that “Australians are not as imndlialistic as the US but they are more suspicious
of central government than the British,” with thesult that “there is a mixture of public and
private enforcement of laws with a current tendencyexpand private rather than public
enforcement due to resources.” Noting that, althoupp]verall Australians are probably
conservative,” they have “been willing to embraceial change at various times,” Spender
reports that Australia “had a comparable ‘Civil Rig period’ to the US in the 1970s-1980s, and
this led to conferral of new rights and causesabiba.” She adds that “it didn’t necessarily lead
to higher rates of private enforcement and by @03 it led to broader control of enforcement
by the courts through strategies such as case raaren.” Along the same lines, Spender
observes that “[t]here is some reservation abotihgithe legal profession too much control of
enforcement.” Notwithstanding “considerable retmerto allow lawyers to use contingency
fees,” however, “in other respects lawyers playifical role in a comparatively large range of
enforcement activity.” Finally, Spender links @®lely) high private enforcement to “areas
which were the subject of co-operative federaldiegive reform in the 1970s to 1990s, e.g.,
securities and consumer claims. The passage ofdletbgislation which effected structural
reform of the markets, together with the introdoigtof procedural devices such as class actions,
facilitated private enforcement to a significantesi."

3. Canada

Having described Canada’s federalist structureniizka Kalajdzic observes:

It is difficult to gauge the impact of this fedastlstructure on choices
between public and private enforcement mechanidvtare than anything
else, the enactment of th@éharter of Rights and Freedoma 1982
(Canada’s bill of rights) contributed significantlfo a “rights
consciousness” among Canadians. T@harter also substantially
enlarged the powers of courts, critically at a timéen trust in
representative politics was low and continued tdide over the next few
decades (Bogart 2005, ch. 2). There continuestwidespread general
faith in the court system to resolve private disgutnd enforce individual
rights, and an increasing gap between private etitiand elected
governmentBack on the Map2010).

She notes that since tkharter became effective Canadian courts “have dealt withultitude

of issues that could broadly be categorized asiigebs of social change,” that the “Canadian
judiciary has not escaped the charge of inapprtgpiiadicial activism,” but that the Supreme
Court of Canada “has been sensitive to adjudicaqungstions of social policy.” Finally, with
regard to the current status of and prospectsrigate enforcement in Canada, Kalajdzic writes
that “human rights have long been enforced by whyprivately-initiated litigation and/or
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administrative tribunal.” She also notes that altjfo “employment standards are supposed to be
enforced by provincial government agencies, [thiegje been, on the whole, inadequately
enforced, leading to a call for private prosecuidgeitation omitted).

II1. The General Legal Landscape in Which Decisions about Private
Enforcement Are Made: Costs and Funding, Procedure, and the Powers of the
Judiciary

A society’s general legal landscape is relevarthe choice of an enforcement strategy
and may be critical to the efficacy of a privatdfoecement regime. Rules about costs and
funding for litigation, the procedures provided fbe initiation and conduct of litigation, and the
lawmaking powers of the judiciary -- all shoulddmnsidered by those responsible for regulatory
policy. If the decision is made to pursue a privatdorcement or a hybrid strategy, careful
attention should be given to the question whetlohieaement of the regulatory goal requires
changes in the generally applicable arrangements.

A. The United States
1. Costs and Funding
a. Court Costs

Civil court systems in the United States are fuhgeimarily by the political units of
which they are a part, federal and state. Althofilgig fees are imposed, they tend to be small.
In the federal courts, for example, the filing taehe trial court (first instance) level is $350d
the filing fee for a first appeal is $450. Thoseondannot afford to pay the filing fees may be
entitled to relief under provisions fon forma pauperisfilings. Different fee arrangements
govern specialized courts, such as the bankrumgtastsin the federal system.

Determining whether public funding of American asus adequate for their needs is an
extremely challenging enterprise. Although someokuls have voiced skepticism that the
federal courts are underfunded (Galanter 2004; IR&804), reliance for that purpose on docket
statistics can be misleading (Burbank 2004a). Foateloads vary across federal courts at both
the trial and appellate levels, and they also \vagr time. Over the last few decades in some
parts of the country, docket pressures, particulddse caused by criminal (often drug) cdses
and more recently immigration cases, have madepiossible for civil litigants to obtain a
reasonably prompt trial date. Some have arguedithatich situations the settlement of civil
cases may resemble plea bargaining in criminal scasel reflect not mutual accord but
capitulation to economic necessity (Fiss 1984).

Second, docket pressures have encouraged fedeuals cto adopt measures that,
although they may be celebrated on efficiency gdgsumay not give due weight in that calculus

" Constitutional and statutory requirements prawidior speedy trials may force courts
to give criminal cases precedence over civil cases.
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to the quality of justice. There is reason to wothyt the trends toward aggressive case
management and use of procedural filtering deviteh as summary judgment and dismissals
on the pleadings have exacted a toll on democvatliges (Burbank and Subrin 2011; see also
Genn 2010). One such value is honoring congressa@wsions to rely on private enforcement

of statutory and administrative law. In a countrijose citizens distrust bureaucratic authority
and dislike taxes, and in a time of budgetary gairty, it may be unrealistic to believe that the
enforcement slack created by procedural belt-tightemeasures that screen out meritorious and
non-meritorious cases alike will be taken up bydreunded public enforcement.

Third, there is also reason to worry that, by éngpian elaborate system of pre-trial
procedure that has been fashioned to address theiyed problems of complex, high stakes,
cases, and by insisting that the same rules galénivil cases in federal court, the responsible
lawmakers have made the federal courts unattrattivrisiness and inaccessible to the middle
class — a very effective way to control the civdicet™* Similar concerns arise with respect to
some of the ways in which federal appellate cobage coped with their expanding caseloads,
for instance, by rationing oral argument and crepé functionally discretionary docket through
enhanced reliance on staff attorneys and tierecklip@ review that distinguishes between
precedential and non-precedential opinions (Burl2005; Cohen 2002).

Whatever one’s judgment about the adequacy of pdibtiding of the federal courts, the
instances in recent decades when state court systaue experienced funding emergencies are
too numerous to permit doubt that, viewed as a htble country’s commitment to adequate
funding of courts may reasonably be questioned (ABdalition for Justice 2009; Thornburg
2010). Moreover, recently published comparativadalthough incomplete and in some respects
incommensurable, are pertinent to the question dafgaate funding. In the study of legal
resources referred to above, Gillian Hadfield cdetpdata for the United States and a selection
of European countries that included both estabdisiied emerging market democracies. She
found that “U.S. public expendituper capitaon courts, judges, prosecutors, and legal aid is
the highest among this set of advanced and transity European countries” (Hadfield 2010:

12 Although the extent to which corporations favdsimation over (federal) litigation for
the resolution of inter-corporate disputes is lesar than often asserted (Eisenberg and Miller
2007), it is clear that many corporations have bbug channel disputes with consumers into
arbitration and to foreclose access to elementthefprivate enforcement regimes, such as
attorney fee-shifting and representative (claser@edings, that would be available to them in
civil courts. Government reliance on (and enforcemender the Federal Arbitration Act of
1925) private ordering to create alternative dispigsolution processes to litigation, although
characteristic of some of the general aspects oérdgan society discussed above, recalls Genn’s
reference to a “powerful meeting of the minds [thads developed between an emerging
profession of private dispute resolvers and judlioginion formers which perfectly suits the
financial realities of a cash-strapped justiceeysstruggling to process a growing number of
criminal defendants” (2010: 25). Moreover, it mapk less benign when considered in light of
recent developments in public enforcement in Ergjland Wales and elsewhere in Europe
(Hodges 2008). This suggests again that distrusbuaucratic authority may blight the
prospects of public enforcement as an alternativadso suggests that institutional architecture,
tradition and the interests of a self-regulatingaleprofession may blight the prospects of non-
administrative tribunals.
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149). She also found, however, that “U.S. pubkpenditure per case ... is significantly lower
than in other advanced democracies, when accouftimipe apparently vastly higher numbers
of cases [than] in those countries ... and comparb]eor higher than that spent in emerging
market democracies that are still seeking to bidrule of law in their countries” (id.).

b. Party Costs

The general rule in American courts, federal amdestis that the loser in litigation pays
the winner’s costs, in the sense of the incideetglenses of litigation such as copying expenses
and witness fees. Such costs do not include afgsrifiees (unless a statute otherwise provides),
and because the limited universe of expenses theycotude is prescribed by statute, there is no
need for an elaborate process, let alone for taxiagters:

As is well known, but for historical reasons thamain somewhat obscure (Leubsdorf
1984), it has long been the law in virtually evekynerican court system — Alaska is the
exception -- that each party is responsible fot gaaty’s attorneys’ fees -- win or lose. In other
words, the default ruté for attorneys’ fees is different from the rule tthypverns other party
costs; there is no presumptive shifting of (alpart of) the winner’s attorneys’ fees to the loser.
This so-called “American Rule” (which can now clgdre seen as a rule only about attorneys’
fees) has been the subject of sustained theorstiody and very limited empirical study, usually
with the goal of seeking to adjudicate claims fopexiority as between the American Rule and
the so-called “English Rule,” under which the lopawys all or part of the winner’s attorneys’
fees and which, as has often been remarked, woate accurately be called the “Most-of-the-
World Rule” (Kritzer 1992).

The (law and) economics literature in this arepidgily devoted to the creation of highly
stylized, necessarily parsimonious models, is andag on the comparative question (Kritzer
2002a: 1947-61). That said, since this part of pmoject seeks to identify what in the general
landscape wise public policymakers would considBenvchoosing a regulatory strategy and
building a private enforcement regime, there maysbene value in noting some of the
conclusions of a recent review and assessmenedh#oretical and empirical literature.

3 This is not to say, however, that the determamatif attorneys’ fees in those situations
where an exception to the American Rule appliessdoet consume substantial judicial
resources. Americans have had their “Attorneys’sPé&ars” just as the English have had their
“Costs Wars.”

14 American courts will generally honor an otherwisdid contract that calls for fee
shifting in the event of a dispute that leads tmdition, making it appropriate to refer to the
American Rule as a “default rule” (Donohue 199h)alrecent study of 2,350 material contracts
contained in Form 8-K “current report” filings witihe Securities and Exchange Commission,
Theodore Eisenberg and Geoffrey Miller found “a stahtial tendency to opt out of the
American Rule and into some variant of the Engkalle” but that “the American Rule also
retains considerable popularity,” with the resthiatt in their view, “neither system enjoys an
overwhelming efficiency advantage” (Eisenberg antevi2010: 37-38).
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But the ongoing political debate over litigatiorst®in the US does not
seem to have assimilated the main lesson of theoacic literature on

the topic — that the effects of cost shifting oe #mount and intensity
of litigation are substantially more complicatedartha superficial

consideration of the matter may suggest. Indeeal cthrrent state of
economic knowledge does not enable us reliablyréalipt whether a

move to a fuller indemnification [i.e., in the dit®on of the English

Rule] would raise or lower the total costs of ktign, let alone whether
it would better align those costs with any sociahdfits they might

generate. The reason for this agnosticism is sttfaigvard. In short,

fee shifting is too coarse a tool for the multifieeck problem that it is

meant to solve.

All'in all, despite the substantial scholarly arapplar attention that the
guestion of indemnity for legal fees has attracted,number of robust
conclusions that can be drawn regarding its coresszps are few. Fee
shifting does appear to increase legal expenditpegscase, in some
cases significantly. It also encourages parties wiborly grounded
legal claims to settle or to avoid litigating themthe first place, and
has a similar effect on litigants who are aversedi, regardless of the
merits of their cases. .. . It is unclear whetleg $hifting increases the
likelihood of settlement, whether it decreases|tetgenditures on
litigation or total payouts by defendants, or wlegtht on balance
improves incentives for primary behavior. It is evenclear whether
fee shifting makes it easier for parties with snmadiritorious claims to
obtain compensation, in light of the increased <qumr case that it
induces. In this regard, the relative lack of systBc empirical
investigation of these questions is particulariyéatable.

Whether the English rule is more just than the Acaar rule, or
whether its greater fairness justifies its incemtproperties cannot be
settled by lawyers or economists alone. The citizexs a whole must
decide whether the principle of full compensatioor fictorious
litigants outweighs the procedural values of prowjdcitizens with an
open forum for grievances and an opportunity to Heard, the
uncertainty imposed on those who cannot predicbtiteome of court
decisions, and the political implications of redurg legal fees through
a system of bureaucratic oversight rather thanujinqorivate contract
between attorney and client. Moreover ... rules dt @location feed
back through the selection of cases to influenee dévelopment of
other areas of substantive and procedural law. Rthat encourage
parties to raise relatively innovative claims amdetises help to break
down precedent, while rules that penalize riskrgkiand novel
arguments help to preserve traditional formal categ. Given the
pervasive influence of ostensibly procedural rutes substantive
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outcomes, it may not be possible to separate theypaf fee shifting
from deeper questions of what the law should beZzl&ad Sanchirico
2010: 2, 34-35).

The American Rule is subject to a number of exoaept both judge-made and statutory.
In the former category is the rule that a court tiespower, without benefit of statute or court
rule, to order attorney fee shifting as a sanctmrbad faith litigation conduct. In addition, at a
time when class actions were solely the provinceqfity — that is, in the federal courts before
the 1938 Federal Rules -- courts carved out anptxeein order to ensure that those who
created a common fund could be reimbursed from fbhat® From the perspective of
incentives, the courts altered the normal rule alattorneys’ fees in order to prevent free-riders
from discouraging those who would otherwise seekcteate value for a group through
representative litigation (Hensler 2009).

With the advent of the modern class action undeleFs Rule of Civil Procedure 23, as
amended in 1966, the scope for application ofélkiseption vastly expanded and so, as we shall
see, did the influence of the class action on peivanforcement. Both that development and
increasing congressional resort to attorney fegusdi provisions to stimulate private
enforcement starting in the late 1960s (Farhangd@2DEmboldened a number of plaintiffs’
attorneys to seek to extend the common fund exaepb the American Rule by persuading
lower courts to authorize fee shifting when anwndlial plaintiff had created a common benefit
and thus might be thought to qualify as a privdteraey general. The Supreme Court put a stop
to this development in 197%lyeska Pipeline Service Co.Wilderness Societ¥975), holding
that the creation of any additional exceptions wasatter for Congress.

Alyeskaquickly elicited legislation prescribing fee shifg for federal civil rights cases,
see 42 U.S.C. 81988 (originally enacted in 197@)y some of which had previously been
governed by statutory fee shifting provisioAdyeskaalso may have contributed to the growing
legislative resort to such provisions thereaftemcé it was clear that Congress alone could
authorize additional exceptions). Finally, both @76 statute responding fdyeskaand its
legislative history of congressional policy choigaade it difficult for the judiciary to expand
attorney fee shifting by court ruté.

The common fund exception to the American Rule #ral exception for bad faith
litigation conduct serve very different purposes. We have seen, the former reflects principles
of equity and, although probably not originally deed to promote class actions, made it
possible for class representatives to confine igle af footing the legal bill for the class to the
event of defeat; for the future, it provided a moi@ly potent incentive to use the class form of
litigation. Attorneys’ fees as a sanction availabe a matter of inherent judicial power, by

15 Here the departure consists not in the losingriifet(s) paying the winning plaintiff's
attorneys’ fees, but rather in shifting some of tegponsibility for those fees from the named
class representative(s) to the absent member® alidlss -- all to come out of, thus reducing, the
amount recovered from the defendant(s).

16 Katz and Sanchirico observe that, although thecefdf fee shifting on settlement has
been the issue on which the economic literaturefd@ssed “more than any other ... at best the
effects are ambiguous” (Katz and Sanchirico 2020: 1
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contrast, are intended as a disincentive to willffivolous or vexatious litigation behavidf.
As we shall see, Congress has typically soughepbay attorneys’ fees for both purposes.

¢. Funding

The norm in the United States is that attornegg'sfare a matter of contract between
lawyer and client, subject to minimal control byuds in order to prevent abuse by lawyers of
their roles as officers of the court and fiduciarier their clients, and to greater control in
circumstances that prevent a normal principal-agelationship, whether as a result of a client’s
age, mental condition or status as an absent meailkeercertified class. Indeed, there is some
evidence that nineteenth century efforts to reguétorneys’ fees through price ceilings were
important in the adoption of the American Rule (hsdorf 1984).

Although publicly funded legal aid once providedppart for some civil litigation by
those without financial means, there is not nowuacfioning federal civil legal aid system
worthy of the name in the United States, and fddegal aid is prohibited for class actions
(Hadfield 2010). Non-profit groups played an impoittrole in private enforcement of statutory
and administrative law in the 1960s and 1970s,qadatrly in the fields of civil rights (Belton
1978; Farhang 2010a) and environmental law (Thom28®0b), and their success spurred the
creation and private funding of groups with radicalifferent legal and political agendas
(Southworth 2008; Teles 2008). With the prolifevatiof interest groups who seek influence
through litigation, competition for support fromiyate funds has increased as has competition
for talented lawyers willing to make personal fineh sacrifices.

In the absence of public legal aid or a privatenest group champion, the poor and those
of modest means who wish to initiate civil litigati require other forms of assistance in order to
gain access to the market for legal services. énlihited States, since the turn of the twentieth
century, clients and lawyers have been free toraonhfor a no-win, no-fee representation with
some specific exceptions (criminal cases and mgst@k matters). Such arrangements are most
common in, but not restricted, to tort (delict)gétion, and they most commonly call for the
lawyer to receive one third of any monetary judgtmghitzer 2004). It is also typical of such
arrangements that the lawyer will pay the costslibation, subject to full or partial
reimbursement in the event of success.

The opportunity to earn a contingent fee is unlikiel attract lawyers unless there is a
reasonable prospect for a substantial monetaryweege- with “substantial” being defined with
reference to the likely costs of the litigatione tamount of time the matter will require, and the

7 Beginning with amendments in the 1980s, federairtcrules increasingly relied on
sanctions, including attorneys’ fees, to deter atiohs of those rules, including negligent
violations. An attempt by some federal courts t@ wse such rule, Federal Rule of Civil
Procedure 11, for the purpose of altering the AcaeriRule was frustrated by Supreme Court
decisions and a 1993 amendmedogter & Gell v. Hartmarxt990; Burbank 1989). Moreover,
the federal judiciary was unsuccessful in effoatsell proposed amendments to Rule 68, which
were designed to facilitate settlement, by switghirom a fee-shifting to a sanctions rationale
(Burbank 1986).
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nature of a particular lawyer's practice. Empiria@search supports economic theory in
debunking the linked contentions that the Unitedtedt suffers from a surfeit of frivolous
litigation and that the contingent fee is a caus¢he problem. Lawyers who practice on a
contingent fee basis are no more interested inwtligp their money away than other rational
maximizers. Many practices dependent on such aerangts — for instance, practices that stress
high volume, modest stakes over low volume, highkes cases and individual over
representative actions -- are characterized byrtigtio of cases with different probabilities of
success, the great majority of which present lititk of no recovery through judgment or
settlement although there may be substantial taiogy regarding the amount that will be
recovered or the investment of the lawyer’s timat twill be required (Kritzer 2004; but see
Moorhead 2010).

As the cost of litigation has increased, two pheaom may have enhanced the
importance of litigation-funding mechanisms thatnpié clients and their attorneys to look
elsewhere than the clients’ personal assets to legal representation, First, some of what was
affordable litigation for fee-paying clients forty fifty years ago may no longer be, at least in
federal court, with the result that those at ri$kbeing denied access to the market for legal
services are not just the poor and those of madeans but a larger segment of the middle class.
Second and relatedly, the universe of claims thratianal actor would not bring as an individual
because the cost of prosecuting them would consomegreat a percentage of any possible
recovery -- including so-called “negative valueimls’ — may have increased apace. To date we
lack reliable empirical evidence for these phencaméio the extent that such evidence confirms
them, it will thereby also confirm the enhanced arignce of class actions and statutory attorney
fee-shifting provisions. We defer additional dissios of the latter to Section IV, where we take
up structuring a private enforcement regime. We #nd subsection with some additional
observations about the class action.

Focusing on the common fund exception to the AmaeriRule helps to understand what
it is about the modern American class action tletders it both such a powerful tool of
enforcement and such a strong draw to those winbseest is less in a common benefit than it is
in a common fund. A foundational assumption of Beeleral Rules of Civil Procedure is that
they are trans-substantive and thus apply to wall actions in federal court (Burbank 2009). The
1966 amendments to Rule 23 did not just createtygp@s of class actions; particularly through
the addition of Rule 23 (b) (3) for cases seekingdpminantly monetary relief, they thereby
greatly expanded the field in which the common faxdeption to the American Rule could
operate. Promulgated by the Supreme Court undtatates delegating federal legislative power
and specifying that valid rules supersede previoesiacted statutes with which they are in
conflict, see 28 U.S.C. § 2072 et seq., Rule 23 edfiately overlaid pre-1966 private
enforcement regimes and became part of the geterdscape in which subsequent regimes
were constructedJalifano v. Yamaski979).

When considering class actions under Federal Rut&wvil Procedure 23 (b) (3and on
the assumption that no fee-shifting statute appbee should distinguish among (1) truly large
claims where individual representation on a feeipgayor contingency-fee basis would be
perfectly plausible, (2) claims where the recoverigwed in isolation, might very well be
substantial but the costs of litigation would hels a large percentage of that recovery as to
prevent individual representation on a fee-payingantingency-fee basis, including negative-
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value claims, and (3) truly small claims, where theovery would be a small fraction of the
costs of litigation and as a result no one but althg person on a mission would think of
bringing them individually because no lawyer woblahdle such cases on anything but a fee-
paying basis (unless the lawyer were on a missgated to some larger political or legal
agenda). The predominant rationale for represeetdteatment in the first category relates to
litigation efficiency and consistency. That ratias not available for the second and third
categories, since by definition the availabilitytbé class action permits litigation that would not
otherwise take place (unless it could be maintathealigh some form of non-class aggregation).
Rather, in the second category class treatment tmiogh justified for the purpose of
compensation, or for the dual purposes of compemsahd deterrence, with aggregate treatment
lowering the unit cost of litigation sufficientlyotmake the effort worthwhile. In the third
category, however, compensation joins litigatioficefncy and consistency on the fiction shelf,
and only deterrence would seem to justify priming heavy artillery of a class suit (Gilles and
Friedman 2006).

Granted that, as discussed in Section I, notiongrighte vs. public enforcement do not
map neatly onto remedies or remedial purposes,re/@@w clearly in the territory that is our
primary concern. From the perspective of privatomement, and in the context of American
political and legal institutions, the use of clasgions for “truly small claims” is troublesome
only to the extent that it advances an enforcengea which is not part of the applicable
regulatory policy or that, either alone or in cordtion with other modes of enforcement, it
results in a level of enforcement that is substdigtdifferent from that contemplated by those
responsible for regulatory policy. In the caseeaddral class actions under Rule 23, the primary
sources of potential disconnect from federal diestagulatory policy result from the fact that the
Supreme Court has very narrowly interpreted thdiproon against supervisory court rules that
“abridge, enlarge or modify any substantive rigi8 U.S.C. § 2072(b)), and that the Federal
Rules apply trans-substantively (Burbank and W20ft0).*®

18 Readers may have noticed our failure to discubgrreinsurance or third-party funding.
From the perspective of access to court for privatircement, insurance is not an important
consideration for plaintiffs in the United Statechuse of the American Rule; liability insurance
that covers both indemnity and legal expenses v#oably important for defendants. Moreover,
it is our impression that the incidence and covera§ pre-paid legal service plans is not
consequential for these purposes. The same is(&tudeast for the present) of alternative
litigation funding (ALF), so called because the togent fee and liability insurance covering
defense costs are themselves mechanisms of thirg-foamding (Garber 2010). ALF has only
recently made an appearance on the U.S. legal sitermmfronts significant barriers erected by
the self-regulating legal profession (Hadfield 206fadfield 2008a; Sebok 2011), and, to the
extent focused on investing in cases with the gitiefor substantial recoveries, it seeks entry
into a market in which both the contingency fee alads actions are well-established. That may
help to explain why a recent study found three segmof ALF business, two of which involved
loans, one to (usually) personal-injury plaintiiad one to plaintiffs’ law firms, and one of
which involved investment in commercial (inter-corgte) lawsuits. In their loan activities, ALF
providers can be viewed as substituting for bamks itime of tight credit, charging (high)
interest rather than taking a percentage of anyvexy (Garber 2010).
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2. Procedure

Litigation in federal court and many state coustcommenced by the plaintiff filing a
complaint. Under the Federal Rules of Civil Progegdwhich have served as a model for many
state procedural systems, the filing of a complaiay elicit a number of responses from those
who are sued. Thus a defendant can choose todtaeailable defenses or objections to the
complaint in a responsive pleading called an ansarehe can seek to have certain defenses or
objections determined before filing, and may darsthe hope of avoiding the need to prepare,
an answer. One such defense or objection, preschpd-ederal Rule of Civil Procedure 12 (b)
(6), is failure to state a claim upon which rehedy be granted.

How particular and how persuasive a proceduralesystequires a complaint to be have
important implications for the ability of potentiplaintiffs to pursue adjudication of disputes on
the merits (withstand a motion to dismiss), inchgditheir ability to discover relevant
information from defendants in order to prove traiegations at trial (or to defeat a motion for
summary judgment). They thus also have importaqigations for the ability of those who
have been injured to use litigation in order tousecompensation, and the ability of government
to use private litigation effectively for enforcente

From the perspective of those who are or may bd, quleading requirements determine
the ease with which they can be brought into cand forced to incur direct and opportunity
costs in defending against, or even settling, winay be meritless claims. Finally, from the (self-
interested) perspective of the judiciary, pleadigguirements affect the volume of civil
litigation and the types of litigation activity théiled cases produce, both of which affect the
allocation of resources by court systems.

The Advisory Committee that assisted the SupremertCay drafting the 1938 Federal
Rules of Civil Procedure preferred pleading rulest twvere simple and flexible. The committee
was in part reacting to the existence in many stafepleading rules — applicable in federal
courts in those states -- that required the plaitdi state facts supporting each element of the
cause of action relied on. Those who drafted théefa@ Rules objected to this type of “fact
pleading” because it led to wasteful disputes abaditrary distinctions among “facts,”
“conclusions,” and “evidence.” In addition, vastadges in social and economic life since the
mid-nineteenth century had made it harder for mahthose suffering injuries — for instance
those without resources to conduct an extensivédilprg investigation — to know exactly what
the facts were. This was another reason the AdviSommittee determined to reduce the role of
pleading — and to provide for wide-ranging discgvénrough written interrogatories, oral
depositions and requests for the production of demis -- in the new procedural system it was
fashioning for the twentieth-century federal co8sbrin 1987}?

9 The members were also aware that Congress héxe ipast sought to promote private
enforcement of statutory law (as in the antitruatuides) and that the 1930s New Deal Congress
was enacting an unprecedented number of regulatatytes. Knowing that new legal bases of
relief were being developed as a result of fedegiklation, the committee wanted to escape the
confinement of prior pleading regimes. They repaéigtemphasized that the procedures they had
drafted should help insure that cases were deatethe merits rather than on the pleadings
(Burbank and Subrin 2011).
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To achieve its goals of simplicity and flexibilitghe original Advisory Committee
decided to provide in Rule 8 that “[e]lach avermeh& pleading shall be simple, concise, and
direct. No technical forms of pleadings and mdiiane required.” The Rule only required the
plaintiff to supply in the complaint “a short anthim statement of the claim showing that the
[plaintiff was] entitled to relief.” The committegttached forms to the rules showing how very
little was required of plaintiffs -- just enoughath(1) the defendant could answer the complaint
and the case could proceed to the next step, disgoand (2) in the event of other litigation
involving the same parties and subject matter|aheof res judicata(claim preclusion) could be
applied.

Having dismantled one barrier to effective countems (restrictive pleading rules), the
Advisory Committee sought to enable resolutionispdtes on the basis of mutual knowledge of
the relevant facts by providing for the sharingirdbrmation through discovery processes of
very broad scope. The discovery rules furnisheddlseeking evidence of wrongdoing with the
functional equivalent of administrative subpoerag], from a regulatory perspective, furthered
the progressives’ goal of transparency (Kersch pd@8eed, a decade before the chief architect
of the discovery provisions in the Federal Rulestetl work on those provisions, and under the
influence of English procedure, he observed:

The spirit of the times calls for disclosure, nohcealment, in every
field — in business dealings, in governmental dotiy, in international
relations, and the experience of England makekedr ¢hat the courts
need no longer permit litigating parties to raideoanother from
ambush (Sunderland 1925: 116; see also Burbankc2004

The Federal Rules of 1938 provided a system thaldcattract a great deal of private
litigation, including litigation enforcing statutprand administrative law. In the years following
1938, a number of Supreme Court decisions, inctpHilckman v. Taylo(1947) andConley v.
Gibson (1957), embraced the concepts of notice pleadimd) laroad discovery. Eventually,
however, notice pleading, broad discovery (unledstether by amendments to the Federal
Rules in 1970), and a restrictive view of summargygiment assumed a different complexion in
the light of statutory incentives to litigate (¢.g.host of new federal statutes with pro-plaintiff
fee-shifting provisions), the modern class actiang a bar responsive to such incentives and
assisted by decisions striking down anti-competitregulations like the traditional ban on
advertising.

As the volume of federal litigation increased, asdthe federal judiciary became more
conservative, the rulemakers responded by turnogorie approach after another -- from
managerial judging, to sanctions, to summary judgmalthough different in many respects,
these approaches share the quest for greatertaefiof claims and defenses and the ability it
affords courts to make rational judgments as totkdrea case should be permitted to proceed
(Burbank 1989; 2004c). As discussed above, howewety make more difficult efforts to
determine whether existing resources were inadequmtaccommodate increasing caseloads.
Assessing the cost of modern federal litigatioradsasis for procedural reform is no easier, at
least when the supposed cause of disproportionatascdiscovery.
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Increasingly over the last thirty years, probalblg greatest source of complaint voiced
by critics of litigation has been the cost of feaaivil litigation, with the primary culprit saitb
be the cost of discovery, particularly documentoh®ry (most which is born by the party from
which discovery is sought and cannot be shifte¢p@st from the winner to the loser). At the
same time, however, thoughtful scholars and judwgese pointed out the potential costs of
cutting back on discovery. Thus, Paul Carringtosenbed:

We should keep clearly in mind that discovery i® tAmerican

alternative to the administrative state ... every ,dhyndreds of
American lawyers caution their clients that an wifld course of

conduct will be accomplished by serious risk of asyre at the hands
of some hundreds of thousands of lawyers, eachedrmith a

subpoena power by which misdeeds can be uncoverebhless

corresponding new powers are conferred on publificess,

constricting discovery would diminish disincentivdsr lawless

behavior across a wide spectrum of forbidden condGarrington

1997:54).

Judge Patrick Higginbotham, former Chair of the ®&dvy Committee on Civil Rules, also
emphasized the relationship of discovery to thétalbd enforce congressional statutes:

Congress has elected to use the private sulit,tpratborneys-general as
an enforcement mechanism for the anti-trust latvs,securities laws,
environmental law, civil rights, and more. In timain, the plaintiff in
these suits must discover evidence from the defend@alibration of
discovery is calibration of the level of enforcemehthe social policy
set by Congress (Higginbotham 1997: 4-5; see alsbdhk and Subrin
2011).

The rulemakers have responded to complaints abscowkery with round after round of
amendments designed to streamline the discoveigepso They introduced (but then restricted
the ambit of) required disclosures (i.e., withowitimg for a discovery demand), presumptive
limits on the number of interrogatories and deposg and the length of depositions, and even
purported to reduce the universe of discoverabléemnah from that which is relevant to the
subject matter of the action to that which is ral@vto a claim or defense. More recently, they
fashioned amendments to address a phenomenorviraskeptical empiricists understand may
have changed the landscape and the conclusions ebsts and benefits that one should draw
from it: discovery of electronic documents or eedigery.Yet, we do not know what the impact
of e-discovery has been, because anecdotes ab@abvdiry continue to dominate
methodologically sound research — a phenomenonactaairstic of discourse about all of
American civil litigation (but see Willging and L&§10).

When evaluating criticisms of American litigatiah,js important to understand that, as
Robert Gordon recently put it, “[c]areful studiesnabnstrate that the ‘litigation explosion’ and
‘liability crisis’ are largely myths and that mdsiwvyers’ efforts go into representing businesses,
not individuals; unfortunately, those studies h&ael no restraining effect on this epidemic of
lawyers’ open expression of disdain for law” (Ganda009: 1199; Hadfield 2008b). With
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respect to discovery in particular, empirical reskaconducted over forty years has not
demonstrated that it is a problem — is dispropodiely expensive -- in more than a small slice
of litigation. Instead, study after study has fouhdt discovery isa problem in precisely the
types of cases that one would expect — high stat@splex cases (Mullenix 1994). Most
recently, an October 2009 Federal Judicial Centerey of attorneys in recently closed federal
civil cases again failed to support the story oiqutious abuse or skyrocketing cost (Lee and
Willging 2009, finding that median estimates ofadigery costs related to total litigation costs
were lower than the median responses to the guestiavhat the proper ratio was between the
costs of discovery and litigation costs).

The failure of empirical study to verify the oftidictale of pervasive discovery abuse and
pervasively crushing discovery expense notwithstayydthe Supreme Court invoked both,
together with the supposed inability of federalges to manage discovery, as reasons to change
federal procedural law -- but not the aspects af taw that govern discovery. Rather, in order
that defendants in massive antitrust class actiminght be spared putatively impositional
discovery (Easterbrook 1989), the Supreme Courtenitagiore difficult for the plaintiffs in such
cases to survive a motion to dismigelf Atlantic Corp. v. Twomblf007). They did so chiefly
by resuscitating the distinctions between “factsitl d'conclusions” that the drafters of the
Federal Rules had rejected and by transformingrbigon to dismiss for failure to state a claim
upon which relief can be granted from a vehicle tisting the plaintiff's legal theory into a
means to weed out complaints that, shorn of cormarissdo not set forth sufficient facts to make
the plaintiff's claim plausible. Thereafter, inather case where the Court was concerned about
the costs of discovery — but there the costs drtiivg the time and attention of high government
officials, -- the Court made clear what should hbeen obvious, namely that the new pleading
regime applies to all federal civil casdésshcroft v. Igbal009; see Burbank 2009).

Notice pleading and broad discovery were creatatkeuthe auspices of the Supreme
Court pursuant to congressional delegation. Omelyfientrenched througBonley v. Gibson
(1957), they became part of the background agautsth Congress legislated, part of the
foundation of congressional private enforcementmneg. They also became part of the status
qguo and thus were highly resistant to change thrdbg lawmaking process that brought them
forth — the Enabling Act process. From this peripecdesiring to effect change, the Court was
equally hobbled by the inertial power of the stamso and the limitations created by
foundational assumptions and operating principesoaated with the Enabling Act process.
The Court effectively amended the Federal Rulepleading through judicial decision because
the Justices knew that such amendments were unlikesurvive the congressional review to
which they would have been subject before becoreifegtive.

It is no surprise that in discussions and debabesitathese decisions, the anecdotes one
hears from their defenders have to do only withdbsts of litigation, not its benefits, or that
there is no mention of the money that would be ireguto replace private litigation as a means
of securing compensation and enforcing importamiasanorms. Imagine the reaction of the
United States Chamber of Commerce, which lobbiebamlf of American business and has
been a major source of attacks on lawyers andhlitig, if the proposal were to give the Equal
Employment Opportunity Commission adequate ressyrased through increased taxes, to
enforce federal anti-discrimination law.
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3. The Lawmaking Powers of the Judiciary

There are four aspects of federal judicial povat Bppear to us particularly salient from
the perspective of private enforcement of statutmmg administrative law. First, unlike state
courts, federal courts have very limited power ke substantive law. Second, like most state
judiciaries, the federal judiciary has very substdrpower to make procedural law, both in the
context of deciding cases and prospectively throcmlrt rules. Third, the federal courts have
some ability to regulate access to court througgrpmetations of the constitutional requirements
(in Article 1ll) that are thought to restrict stand to sue. Fourth, having the power to interpret
federal statutes, the federal courts can use thaeipeither to infer or to refuse to infer private
rights of action. We take up each of these pointlig below.

As noted in Section I, most American law that basn developed to resolve disputes
between private parties has been state law andbbam made by state courts and state
legislatures. Federal courts do not have commomiging powers remotely approximating
those of state courts. As a result when, for ircarexisting tort (delict) law is thought to
provide inadequate protection, and it is also thbupat federal law is needed to solve the
unremedied systemic problem, the law in questiolh almost always be federal statutory or
administrative law. Interstate pollution was onece @f the rare exceptions to this proposition,
but after Congress acted, the federal courts recéaelawmaker), noting that “when Congress
addresses a question previously governed by aidecissted on federal common law the need
for such an unusual exercise of lawmaking by fddevarts disappears'Qjty of Milwaukee v.
lllinois 1981: 314).

Subject to the Constitution, Congress holds ultemlawmaking power concerning
procedure in the federal courts (Burbank 2004b)d&sussed above, however, since 1934 the
Supreme Court has had the power to promulgate guoaklaw for all civil actions through
court rules that are subject to congressional ve\nefore they become effective; the rules so
promulgated are general (trans-substantive), aadCiburt has read statutory limitations on its
rulemaking power very narrowly. The federal cowatso have the power to fashion procedural
law in their decisions so long as such proceduwairoon law is consistent with federal statutes
and Federal Rules. With respect to rulemaking,réselt has been that Federal Rules, notably
Rule 23, can take on a life of their own — or, asabserved above, act as a “wild card” -- for
purposes of private enforcement, divorced fromdtagutes and administrative regulations that
are the authorized sources of regulatory policythWiespect to procedural common law,
Twombly and Igbal suggest how the judiciary may be able sap prieai®rcement regimes
through change to the background rules under thse @i interpretation, evading congressional
review before the judiciary’s policy choices becoefiective (Burbank 2009; Hatamyer 2010).

Congress has very substantial power to recruitapgicitizens to enforce statutory and
administrative law, but that power is limited bytigle Il of the United States Constitution.
Having liberally construed Article Il standing neégements during the 1960s and into the 1970s,
a more conservative Supreme Court pulled back.eHbyereducing the universe of eligible
enforcers (Boyer and Meidinger 1985; Chayes 198%)milarly, having liberally interpreted
federal statutes and administrative regulationsnyoly private rights of action for a number of
years, the Court changed course and made privédecement more difficult in the absence of
clear evidence of congressional intehbche Ross & Co. v. Redingt®@79).
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B. Other Common Law Countries

Appendix A contains a great deal of informationypded by our respondents concerning
the arrangements for costs, funding, procedure jadidial power in the other common law
countries we selected for comparison. In addit@rdetailed comparative study on costs and
funding has just been published, co-edited by CHadges, one of our respondents (Hodges et
al. 2010). In the circumstances, we will only bigefummarize what we take to be the most
salient differences between the United States aedother common law countries on these
subjects.

1. Costs

a. England and Wales

As to court costs, some of our respondents echoctiticisms of Dame Hazel Genn
(2010) concerning government policy to make cialxs largely self-supporting (and even to
use part of the sums collected to subsidize crihpnaceedings), although Martin Partington
cites research to the effect that “by themselMes,fees charged by the courts do not act as a
significant deterrent to individuals taking case<ourt.” Partington’s response also reminds us
of the role of “other fora, such as tribunals orbaismen,” which “typically involve the
individual incurring no initial costs or only modesmitial fees,” and where it may not be
necessary for the parties to hire lawyers. Thigests that a simple comparison of court costs as
between the United States and another country woeldchisleading, or at least incomplete, to
the extent that either country provided an accéssliernative forum. In that regard, having
ventured the “hunch” that “courts are not well ggpad to deal with mass litigation,” Partington
states that “the reason that employment tribun&evestablished was fear of swamping of the
county courts by employment disputes.”

As discussed in connection with the costs and fiilenef the American Rule on
attorneys’ fees, the rule that the loser must Beare (party-party costs) or all (indemnity costs)
of the winner’s costs, including attorneys’ feesgvails in England and Wales. Yet, as Richard
Moorhead points out, costs are very rarely shifte@mployment tribunal cases, and even in
court cases there have been significant exceptsamse the development of legal aid. The
recommendations of Lord Justice Jackson, if adoptedild lead to additional exceptions
(Jackson 2009).

There is a developed market in before-the-eveng&(Bmsurance, which covers both the
insured’s own legal costs and an adverse costs,oate Richard Moorhead notes research
suggesting that it is widely purchased. Indeeddiasussed in Section Il, a proposal to make
such cover mandatory for motorists has recentiy lzlvanced as an alternative to the “radical
changes” proposed by Lord Justice Jackson (sees@ack009; Lewis 2011: 272). After-the-
event (ATE) insurance is a relatively new developm@Vhite and Atkinson 2000). As Neil
Andrews observes, because ATE premiums have bed#edshin actions funded under a
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conditional fee agreement (CFA, discussed befwihey have featured prominently in the
recent “costs war” (Kritzer 2008¥. This aspect of the landscape would change if Lnrstice
Jackson’s recommendations (2009) were to be adopted

b. Australia

Australia appears to be closer to the United St#tan to England and Wales in its
approach to court costs. By contrast, Australia d&slows the English Rule on party costs,
distinguishing between costs calculated on a paatyy vs. solicitor-client or indemnity basis.
As Peta Spender notes, however, the American Ragies in a significant group of tribunals
(as it does in England and Wales)

The ubiquity of fee-shifting under the English Ru court actions has fostered a market
for BTE insurance in Australia, and it “is routigeglken out for certain claims such as motor
vehicle accident and public liability claims.” Aading to Spender, ATE insurance “is rarer in
Australia although some financiers provide it.”

c. Canada

Like Australia, Canada seems closer to the UniteteS than to England and Wales in its
approach to court costs but closer to England aate¥\than to the United States with respect to
party costs. Jasminka Kalajdzic reports that, nibistanding the prevalence of the English Rule
in Canada, “European-style legal expense insuréded is still rare in Canada. Commercial
LEI is available but is narrow in its coverage atwkes not have a wide market among non-
professionals.”

2. Funding

a. England and Wales

The sudden change of attitude that led those veldbderided contingency-fee litigation
as “litigation on spec” to adopt its cousin, thendiional fee, prompted Richard Abel (2001) to
draw on a comment by an opponent of contingency feethe title of his article “An American
Hamburger Stand in St. Paul's Cathedral: Replategpl Aid with Conditional Fees in English
Personal Injury Litigation.” For present purposikg important point is that, as suggested by that
title and as Neil Andrews observes, the changean@sar and direct result of the perceived need

20 Neil Andrews’s comments are drawn from his redek (see Andrews 2010).

L 1n a communication to the authors, Professor Aaterson observed that Scotland has
allowed speculative fees (normal fee if you win,fee if you lose) since time immemorial and
that Scotland followed England and Wales in peingtthe conditional fee but did not make it
recoverable from the losing side. In addition, adew) to Paterson, in part because Scotland has
kept legal aid for personal injury cases, it has experienced so many claims companies, and
ATE insurance has been much less common. Percebésgel contingent fees are banned as a
matter of legal ethics, but claims companies cangdthem because they are not lawyers.
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drastically to reduce the Legal Aid budget for kieases. The details of the post-1990
development of the CFA, which, as Andrews points tmow embraces all civil litigation or
arbitration, other than certain family law mattérsged not detain us (for a detailed history, see
Abel 2003). We do note, however, that although Alneerican percentage-based contingency
fee may “remain[] unlawful in English law,” that mot true for employment tribunals (Moorhead
2010). Moreover, Lord Justice Jackson’s recommendst if adopted, would introduce
percentage-based fees in sectors of civil litigatio

In Section Il we included excerpts from the regmmof Chris Hodges and Martin
Partington, and summarized a few recent articleat shed light on current discussions and
debates in England and Wales that implicate reptasee litigation. As described by Neill
Andrews, “representative proceedings remain diljinmarginal in England” because of the
English Rule and the fact that absentees “are ubjest as parties to liability for costs.”
Notwithstanding vigorous advocacy of reforms aldkmerican lines domestically and in the
EU, Hodges observes that to date regulatory poléders have chosen other paths for dealing
with unremedied systemic problems. With one exoeptive are not sufficiently informed about
those decisions and their underlying reasons taesspany view. The exception relates to
Hodges’ suggestion that the door lies open to seeaif class actions in particular sectors. As our
discussion of Rule 23 in this Section clearly sisggiewe agree with the conclusion that the
decision whether to use representative litigat@ncdompensation or deterrence (as opposed to
litigation efficiency and consistency) should bed®man a sector-by-sector basis. Indeed, to the
extent that the class action is considered as sinument of private enforcement, any other
approach is, in our view, inconsistent with googulatory policy.

b. Australia

Peta Spender’s response observes that civil legéisavery restricted both on merits and
income bases” and sets forth the pertinent criteks&a might be expected, therefore, although
lawyers “are not permitted to enter into contingefercentage-based] fee arrangements,” “no
win no fee arrangements are common, as are upks,fwhich allow lawyers to charge an
additional percentage fee if they are successfthénlitigation.” Moreover, third party funders
are permitted to work on a percentage fee basia #waugh the lawyers they retain are not.
Spender notes that such funders “have become mbive &n Australia over the last 10 years but
tend to be involved in the large claims” such asglactions, which, as she notes in response to
our targeted question on that subject, are availahl Federal Court in the Victorian Supreme
Court” (see also Hensler 2009).

c. Canada

Jasminka Kalajdzic notes that legal aid certiBsa which enable retention of private
counsel payable according to the legal aid tdt#ife rarely approved for civil litigation matters
in Ontario and the rest of Canada.” Moreover,@ltih funded clinics “do offer legal advice and
assistance regarding a number of non-criminal mgttehe points out that the “usual two-way
costs rule applies to cases involving a clinic lamyr private practitioner working on a legal aid
certificate,” and that, at least in Ontario, thetsoare “to be borne by the client personally, and
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not Legal Aid Ontario, unless the court is satsfte the evidence that Legal Aid Ontario acted
unreasonably in funding a client.” It is perhapssnioprise then that “[c]ontingency fees are now
permitted throughout Canada, in both class actart most non-representative proceedings.”
Because the normal two-way cost shifting applieslass actions in the majority of Canadian
provinces — albeit “sometimes modified, having rdg@ the underlying purposes of t¢ass
Proceedings Act, 199®ne of which is to secure access to justice’is-d@lso no surprise

that “the issue of third party funding and indernpréigreements in class actions is receiving
increasing judicial attention. In 2009, the Oma8uperior Court of Justice considered the
propriety of such an arrangement with an Irish fmith Metzler Investment GMBH v. Gildan
Activewear Ing.2009 CanlLii 41540. The agreement was not appraveéhat case, but without
foreclosing the third party funding option in priple. In an unreported decision of the Supreme
Court of Nova Scotia, however, the same plaintiifi& firm involved in theMetzler case was
successful in obtaining court approval of a thiadtp indemnity agreement against adverse costs
between the representative plaintiff and a privateler.”

3. Procedure

The Appendix contains extensive information al@aading and discovery in each of the
three countries whose institutions we sought toecam our survey. That information defies
summary, which would in any event risk error ortalison. It does appear that pleading
(“statement of case”) in England and Wales has lexagired greater factual specificity than was
true under the notice pleading regime of the 1988efFal Rules and that it does so in Ontario
and perhaps elsewhere in Canada; that does noarafgpbe true in Australia. If this is correct,
the U.S. Supreme Court’s recent pleading deciswosald move federal law closer to the
English court model, where, however, private erdorent has not played a role akin to that it
has played in the United States since the 1960s.

Similarly, even though English discovery was onehef sources of inspiration for the
1938 Federal Rules on that subject, it is doutitfat it has ever been as broad as it was (and is)
under those rules. Moreover, it seems that disgog€non-parties under English law is much
more restricted than it is under the Federal RiBgscontrast, we infer that English disclosure —
required exchanges without request -- which alse w@e of the inspirations for federal law,
remains broader than it now is under the FederdeR(@after amendments removing the
requirement to disclose documents helpful to yoppament?? Neil Andrews’ account of
discovery tells us that there has been a widesppeazkption of disproportionate discovery in
England and Wales, particularly as a result of tebeéc documents, similar to that discussed
above in connection with federal litigation in thmited States. We do not know, however,
whether the perception there has a firmer basesnpirical research than it does here.

Jasminka Kalajdzic’s account of recent discovefgrra in Canada sounds many of the
themes that have been prominent on the federal ievimne United States. It is not clear the

22 pnother difference in the respective disclosumgimes — one that recent discussions
suggest may be a cause for regret in England andsWais that disclosure is part of the pre-
action protocols introduced as part of Lord Wooleforms in the 1990s, whereas the Federal
Rules provide for it only after the commencemenpraiceedings.
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extent to which, if at all, the reforms in questiere undergirded by empirical evidence. For
those who believe that trials should be a realigtaspect in far more cases than is true today
(Burbank and Subrin 2011), the model of a simplesecdrack, with very limited
disclosure/discovery, that she describes is likellye of interest.

4. Judicial Power

Our questionnaire elicited little information albdhe judiciary. As previously noted,
Martin Partington suggests for England and Walas ‘e lack of a written constitution with a
rigid divide between the executive and the judic@arguably makes it easier in the UK to create
dispute resolution models outside of the formalrtetructure.” He also notes that the “judiciary
do have powers to make procedural rules in botmts@nd tribunals,” stressing the importance
of keeping in mind that “there are two distinctrches of the judiciary with somewhat different
approaches to judging,” and noting the greater mapee that the tribunals judiciary has in
dealing with pro se litigants.

Peta Spender’s description of court rulemaking poweAustralia suggests a view of
separation of powers and of judicial power moreratizristic of states of the United States than
of the federal judiciary, which claims very limitétherent power and regards supervisory court
rulemaking as an exercise of delegated legislgimeer. Spender also observes, however, that
“overall the courts would consider that it is thesponsibility of the legislature to initiate
consequential reform in” areas such as third-p&myding and security for costs. Finally,
Spender’s discussion of implied rights of actioggests an approach very much like that in U.S.
federal jurisprudence prior to the retrenchmenirb@gg in the late 1970s.

Jasminka Kalajdzic notes that, although “draftedddgs committees, on which judges and
lawyers sit, [civil procedure rules] are passedh®ylegislature,” a system that apparently is not
restricted to Quebec, where it would be expectedth® question of standing, she observes that
“[e]lven before the passage of @Bharterthe Supreme Court of Canada considered and wetbbked
merits of broadening access to the courts agdieshéed to conserve scarce judicial resources. It
expanded the rules of standing in a trilogy of sdséhe also discusses a pGsiarter decision of
the Supreme Court of Canada in which the Courtetedetd the scope of the trilogy and held that,
where a private litigant with a direct private n&&t in the matter is not expected to initiate @ioa,
courts have a discretion to award public intersiding to challenge an exercise of administrative
authority as well as legislation.”

IV. Choosing an Enforcement Regime

In this section we consider the choice of privatdoecement from the standpoint of a
legislature sincerely seeking to secure enforceméiis regulatory commands. In the domain
of command and control regulation, the choice avgte enforcement must be understood in
relation to potential sources of public enforcemeither in the form of public prosecutions in
court or through some administrative process. iPw@nld private enforcement can be treated as
substitutes for one another, or can be used in ngntary fashion. Although public and
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private enforcement are sometimes used independeitne another, they are also commonly
used in combination, with some powers being detshtd administrative actors, while others are
left to private litigants and courts within the samstatute. In hybrid regimes, either public or
private enforcement can be given the dominant kel the other playing a more ancillary one.
The two forms can be given important and distinstparate roles in a regulatory scheme, such
as by authorizing administrators to promulgate suded allowing private parties to enforce
them; or they can be given substantially overlagpwles, such as in an election of remedies
arrangement where claimants can either proceed ourt cor submit their claim to an
administrative tribunal. The range of possible bamations of public and private enforcement,
and of administrative and legal process, is sulisfaand complex, and we do not attempt a
comprehensive mapping here.

The choice between public and private enforcememgsdnot correspond in any
straightforward way to the choice between strong aeak enforcement. Public, private, and
hybrid regimes can each range from weak to strohgrivate enforcement regime with limited
opportunities and incentives can produce far weakdorcement than an agency with strong
formal powers, ample resources, and leadershigdesd to vigorous enforcement. Conversely,
a robust private enforcement regime can produangér enforcement than an agency with
modest powers, insufficient resources, or a le&gersdisinclined toward vigorous
implementation. We will discuss differences betwaeeak and strong private enforcement
regimes later in this section.

A. The Potential Advantages of Private Enforcement

In assessing the potential advantages and disayenbf private enforcement regimes,
we draw on the substantial literature debatingrti@sdom, which is always, explicitly or
implicitly, evaluating them in relation to publicn®rcement. This literature is largely
characterized by advocacy either for or againstapei enforcement. Aside from advocacy, we
believe that the arguments on each side highligitedsions of private enforcement that are
useful to weigh when considering whether to deploy enforcement strategy. As discussed in
Section I, we also believe that many of the argumare context-dependent, with their relative
importance likely to vary across specific policyntains, and political, legal, and institutional
environments.

On the positive side of the ledger, relative to audstrative implementation, private
enforcement regimes can: (1) multiply resourcesotiel/to prosecuting enforcement actions; (2)
shift the costs of regulation off of governmentaldbets and onto the private sector; (3) take
advantage of private information to detect violasip (4) encourage legal and policy innovation;
(5) emit a clear and consistent signal that violadi will be prosecuted, providing insurance
against the risk that a system of administrativelementation will be subverted; (6) limit the
need for direct and visible intervention by thedaucracy in the economy and society, and (7)
facilitate participatory and democratic governafice.

%3 In reviewing this literature we draw partly updretexcellent review by Stephenson
(2005).
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Private enforcement regimes multiply prosecutamagburces. Regulation scholars have
often observed that budgetary limitations are aecand recurring constraint on the
administrative state’s enforcement capacity (GiR€90: 409-10; Rose-Ackerman 1992: 192;
Sunstein 1992: 221; Thompson 2000b: 191-92). Ahgvand encouraging private litigation can
bring vastly more resources to bear on enforcenpargntially mobilizing private litigants and
plaintiffs’ attorneys in numbers that dwarf agermgpacity (Boyer and Meidinger 1985: 883;
Coffee 1983: 218; Gilles 2000: 1387, 1413; Roactl @rebilcock 1996: 479-81; Stephenson
2005: 107-08; Stewart and Sunstein 1982: 1214)reb\eer, private enforcement litigation can
actually enhance the efficient use of scarce buradia resources by allowing administrators to
focus enforcement efforts on violations that do podvide adequate incentives for private
enforcement, while resting assured that those dibatvill be prosecuted by private litigants
(Boyer and Meidinger 1985: 879; Coffee 1983: 224-3&ermer 1999: 469-70; Thompson
2000b: 200).

Scarcity of government revenue also highlights ¢cbeparative political feasibility of
enacting private enforcement regimes as comparédirieaucratic state-building. A number of
scholars focusing on the U.S. have argued thatddeklequate tax revenue, or the political costs
of raising it, encourages Congress to achieve pumlicy goals through private legal process
because it shifts the costs of regulation away fthenstate and to private parties (Burke 2002:
15-16; Kagan 2001: 15-16; Melnick 2005; O'Connatt &pstein 1985; Farhang 2010a: 129-71).
Scarcity of public funds places obvious limits odmanistrative implementation. As
distinguished from funding an executive agency &oryc out enforcement activities, private
enforcement regimes are, from Congress’s standpoiote or less self-funding. Although
increasing rates of litigation will cause some @age in the costs of maintaining the federal
judiciary, these costs are not easily traceablevditers to legislators’ support for a piece of
regulatory legislation with a private enforcemesgjime. Thus, with private enforcement
regimes legislators can provide for policy impletagion at lesser cost than with administrative
implementation, and can minimize blame for what lenpentation costs are born by the
government?

Private enforcement regimes have comparative irdtional advantages for detecting
violations. Potential litigant-enforcers, who alieectly affected by violations, whose proximity
to violations gives them inside information, andost connections to the relevant industry may
give them expertise to judge violations, colledigvhave knowledge about violations that far
exceeds what the administrative state could achilersigh monitoring, even under the most
optimistic budget scenarios (Bucy 2002: 5, 8; GilgD00: 1387, 1413; Roach and Trebilcock
1996: 480-81; Shermer 1999: 473; Thompson 200006:97). As one scholar put it, “the
massive governmental expenditures required to tatet investigate misconduct are no match
for the millions of ‘eyes on the ground’ that beamess to ... violations” (Gilles 2000: 1413).

Private enforcement regimes encourage legal infmvatPrivate litigants stand in sharp
contrast with a centralized and hierarchical buceaey, which frequently engenders what

24 An insincere legislature that wished for politiceksons to appear to be serious about
enforcement might regard the ability to constrainrt capacity through funding allocations as a
less obvious means of subverting enforcement th@mparable underfunding of a public
enforcement regime.
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Richard Stewart and Cass Sunstein characterizeraparative “diseconomies of scale, given
multiple layers of decisions and review and thegttion to adopt overly rigid norms in order to
reduce administrative costs” (see also Boyer andliMiger 1985: 836; Stewart and Sunstein
1982: 1298). As compared with conservative ten@snthat bureaucracy fosters, private
litigants and attorneys are more likely to pressrioovations in legal theories and strategies that
are likely to expand the parameters of liabilitydahe methods for establishing it, innovations
that may be adopted by public enforcers (First519879-80; Selmi 1998: 1403-04, 1426;
Thompson 2000b: 206-07). Freedom from bureauccatistraint also allows private litigants to
mobilize and reallocate their enforcement resouncese flexibly and expeditiously than
bureaucrats (Coffee 1983: 226).

The decentralized nature of private enforcemeigfaliton, as contrasted with centralized
bureaucracy, also can encourage policy innovatiorrdasons similar to those associated with
federalist governing arrangements (e.g., BuscH. it999: 208-11). As distinguished from the
imposition of a policy solution at the top of a tratized and hierarchical bureaucracy, litigation
of an issue among many parties and interests, enadsamany judicial jurisdictions, can lead to
experimentation with a multiplicity of policy respges to a problem, and successful policy
solutions will gain traction and spread.

Private enforcement regimes with adequate incesntioe enforcement will produce
durable and consistent enforcement pressure, agpidifluences that may lead an agency to
stray from legislators’ enforcement preferencesn cbntrast, regulators may choose to
underenforce for a number of reasons. Given titahse preferences for underenforcement exist
in the regulated population, while preferencesefuiorcement are far more diffuse, the regulated
population has incentives and opportunities to labbying, campaign contributions, and other
means to seek to influence or capture an agen@s g0 discourage enforcement (Gordon and
Hafer 2005; Merrill 1997: 1039; Stewart and SumstE982: 1294; Thompson 2000b: 190-92).
Regulators themselves may have preferences forramidecement for many reasons, including
ideological preferences, career goals, to proteentance budget allocations, to avoid political
controversy, or simple laziness (DeShazo and Freet@@3: 1454; McCubbins et al. 1987: 247,
Roach and Trebilcock 1996: 482). Finally, admnaitsirs may face pressure to underenforce
from executives or legislatures who may be motaby ideological preferences, electoral
imperatives in general, or the desire to proteecdg constituents in particular (Burke 2002;
DeShazo and Freeman 2003: 1454-55; Faith et aR)198lthough this literature has focused on
private enforcement regimes created because of econ@bout under-enforcement by
administrators, legislators may believe that pevanforcement regimes likewise can guard
againstover-enforcement by the bureaucracy (Farhang 2010a284-1

Private enforcement can counterbalance uncertabhbut agency enforcement in two
ways. Most obviously and importantly, it can operas a simple substitute for or adjunct to
public enforcement. Further, it can bring attemtto violations going unaddressed by public
agencies charged with enforcement responsibiléres thereby shame or prod them into action
(Cross 1989: 56; Greve 1990: 350; Roach and Tretkld996: 482; Zinn 2002: 133-37). Given
the tendency of the sources of underenforcementifadzl above to vacillate over time, private
litigation performs what one regulation scholarledla “failsafe function,” by “ensuring that
legal norms are not wholly dependent on the curagtitides of public enforcers ... and that the
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legal system emits clear and consistent signaisase who might be tempted to offend” (Coffee
1983: 227).

Private enforcement regimes may provide a com@® alternative to bureaucratic state-
building in political environments in which antiH®aucracy sentiments are salient and
influential (Burke 2002: 13-14, 172-73; Ginsburgldtagan 2005: 8; Kagan 2001: 15-16, 50-51,
193-94). Private litigation, with its air of prisedispute resolution, is less visible and more
ambiguous as a form of state intervention. Theegfih may be preferred to bureaucratic state-
building by legislators with antistatist preferesca significant strand of the American political
tradition, particularly as applied to the centréts in the United States’ federalist system.
Indeed, private enforcement regimes may be embrageaich legislators as a way of thwarting
the growth of bureaucracy (Farhang 2010a: 94-12&gislators and the public tend to regard
private enforcement regimes, as Kagan (2001: 15pi@3 it, as “nonstatist mechanisms” of
policy implementation. As compared to constructemgd financing bureaucratic regulatory
enforcement machinery and endowing it with coergdpmvers, for example, to investigate,
prosecute, adjudicate, and issue cease-and-dedesspan enforcement regime that is founded
instead on allowing aggrieved persons to proseitigie own complaints in court may be likely
to attract broader support. If there are pivotalrhakers prepared to obstruct enactment of
regulatory policy that entails bureaucratic statédeling, utilizing private enforcement regimes
may facilitate overcoming such obstructions.

Finally, private enforcement regimes contribute p@rticipatory and democratic self-
government (Busch et al. 1999; Feeley and Rubin81330-35; Lawrence 1991a; Zemans
1983). Meaningful access to opportunities to deéfand advance rights through litigation can
amount to a form of active and direct citizen apttion in the enterprise of self-government,
constituting a valuable and important facet of deratic life. This form of participation may
incorporate interests into the governing procesg tould be rendered impotent by simple
majoritarianism. Although majoritarian institut®@are often thought emblematic of democracy,
such institutions do not exhaust forms of democrgtvernance. As Feeley and Rubin put it,
“perhaps a democracy must respect the rights a¥iohehls or be governed by organic law or
provide opportunities for expression and particgrator establish conditions for rational
discourse,” and courts may be distinctively suiteccontributing these elements to a broader
democratic regime (1998: 333).

In concluding this section on the potential advgesaof private enforcement, we note
that the contention that private enforcement regiro@n constitute a potent tool to advance
legislative goals is predicated on the suppositina it will enhance anticipatory compliance and
deter unlawful conduct by would-be violators. Tlpislicy outcome is district from private
enforcement regimes operating as a vehicle to geowiompensation to victims injured by
violations, or to rehabilitate through punishmemdividuals or organizations caught violating.
To clarify this point and highlight its importanci,is useful to distinguish between “specific
deterrence” and “general deterrence,” where spediieterrence refers to the effects of
enforcement against a particular violator tmat violator's future conduct, while general
deterrence refers to effects of visible enforcemedfarts in the legal environment asther
would be violators who have yet to actually be tdngets of enforcement, and hope never to be
(Reiss 1984). In legislative interventions in suspheres as civil rights, consumer, and
environmental policy, we believe that the legisiatsi highest goal is to achieve general
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deterrence—to stop discrimination, end unfair arpl@tative business practices, and prevent
environmental destruction.

Specific deterrence has important limits as a mgishato garner compliance across the
economy and society at large, for in reality thexdeypically too little enforcement activity
relative to the number of regulated entities faFafic deterrence to accomplish regulatory goals,
or to account for the level of compliance that wually observe (Gray and Shadbegian 2005;
Vandenbergh 2003). This mismatch between mode&ratlv enforcement levels and
comparatively substantial compliance efforts hat $®me regulation scholars to posit the
existence of a puzzle of “overcompliance” (Gunniamghet al. 2003; Mehta and Hawkins 1998;
Prakash 2000). Consider the case of Title VIl,chhias discussed in the next section, is among
the federal statutes in the Unites States thatymesl the most litigation. Nonetheless, in 2004
only about one percent of private employers covérethat law were subject to an enforcement
action under it, and approximately ninety-nine petcwere nof> At this rate, on average a
covered employer can expect to be subject to aorerhent action about once in a century,
which may not give rise to a substantial compliaincentive from a specific deterrence point of
view. Consequently, a high degree of policy sigaiice turns on whether general deterrence, in
which enforcement activity against a small fractiohthe regulated population serves as a
compliance-garnering signal to the entire commuattpotential violators, is actually operative.
Explicitly or implicitly, scholars of legal reguiah who maintain that private litigation can serve
as an effective policy tool believe that it can éa@general deterrence effects (e.g., Bucy 2002:
17; Coffee 1983: 227; Frankel 1981: 556-57; Sheri®99: 474-76; Stephenson 2005: 98-100,
103-04; Zinn 2002: 134).

B. The Potential Disadvantages of Private Enforcement

The foregoing account of private enforcement regiras an effective form of policy
intervention is heatedly contested. A contending lof arguments not only doubts whether
private litigation can advance statutory policy Igpdut, in its strongest form, suspects that
private litigation may actualldiscouragecompliance efforts. This perspective is charaoter
by the following core arguments: private enforcem@gimes (1) empower judges, who lack
policy expertise, to make policy; (2) tend to produnconsistent and contradictory doctrine from

% Title VIl covers employers with 15 or more emplege In 2004, according to a
Bureau of Labor Statistics study, there were appmately 1,179,147 private business
establishments in the United States (Butani e2@05). (We interpolate using data in Table 1 to
arrive at the figure for employers with 15 or memaployees). In 2004, there were 17,641 job
discrimination suits field across all federal statucovering job discrimination, against both
private employers and states. Annual Report ofAtiministrative Office of the United States
Courts, Table C-2 (see suits categorized undet dghts, employment, and federal question
jurisdiction). Based upon EEOC charge statistigs estimate that approximately 73 percent of
these federal job discrimination claims were filednder Title VI See
http://www.eeoc.gov/stats/all. tndEEOC received 79,432 charges across all statat2804),
andhttp://www.eeoc.gov/stats/vii.ntnfEEOC received 58,328 charges under Title VII0Q4A).
Thus, a reasonable estimate is that approximatetypercent of private employers covered by
Title VII were subject to federal suit under Titldl in 2004.
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courts; (3) weaken the administrative state’s ciypao articulate a coherent regulatory scheme
by preempting administrative rulemaking; (4) usggvernmental prosecutorial discretion; (5)

discourage cooperation with regulators and volyntampliance; (6) weaken oversight of

policy implementation by the legislative and exaaibranches; (7) lack democratic legitimacy
and accountability.

A primary justification for delegation of policy phementation authority to bureaucracy
is to leverage the expertise—informational resosircanalytical competence, etc.—of
policymakers within an administrative body (Bawr®i9 Epstein and O'Halloran 1999; Huber
and Shipan 2002; Volden 2002). Critics of privatdorcement emphasize that most judges are
generalists by training, lacking the specializeaining necessary to deal with complex policy
problems. In the course of judging they deal vaitimultitude of policy areas, one after another,
developing a depth of knowledge in none. This mgkdges, on balance, far less informed and
expert than administrators as policymakers (Da@861 Merrill and Hickman 2001: 861-62;
Pierce 1989: 1251; Spence and Cross 2000: 140).

Private enforcement regimes produce fragmentedranatherent policy. As compared to
a more centralized, unified, and integrated adrrative scheme, orchestrated by an
administrator at the top of a hierarchical agend wowers of national scope, when a large role
is given to private litigation in implementationgsulting policy will tend to be confused,
inconsistent, and even straightforwardly contramfict This is so for reasons having to do with
the party-driven nature of litigation and the decalized structure of the judiciary. When courts
make policy in response to private litigation, jedgare only able to rule on issues presented to
them by private litigants. These private litigasédect and frame issues, thus setting the judicial
policy agenda, in the course of pursuing highlytipalarized interests. These interests, and the
associated policy positions being advocated, iablytwill be divergent across private plaintiffs
and private attorneys, and they may not correspatig and in fact may be in competition with,
the public interest (Bucy 2002: 66-67; Cross 19869; Grundfest 1994: 969-71). In response
to issues presented in this fashion to a decemthltourt system, non-expert judges make policy
piecemeal, one case at a time, often without adeqc@nsideration or understanding of the
larger regulatory scheme. Given the inevitableetugfeneity of policy preferences among
judges, the multitude of judges authoring regubafmolicy often work at cross-purposes, seeking
to advance conflicting and even contradictory ratguly agendas. This renders regulatory
policy, according to critic Richard Pierce, viadjaial opinions [that] are massively inconsistent
and incoherent” (see also Cross 1989: 69; Pier6é:1® Stewart and Sunstein 1982: 1292-93).

Private enforcement regimes weaken bureaucratiméing in hybrid regimes that, in
addition to providing for private enforcement, alsmpower administrators to articulate
substantive law or to prosecute enforcement actioimevitably, private litigation will force
courts to delineate the meaning of broadly wordgpilatory statutes on important issues before
administrators have the opportunity to address theamrowing the scope of administrators’
opportunity to do so through rulemaking (Austin I223; Pierce 1996: 2; Stewart and Sunstein
1982: 1292). Private enforcement also diminishke effectiveness of the traditional
administrative strategy of regulating complex andartain policy areas by promulgating broad
rules, which may in some instances be infeasibleotoply with, and relying on prosecutorial
discretion to temper the effects of the rule. Witlde opportunities for private enforcement
litigation, prosecutorial discretion ceases to apeeas a safety valve and this regulatory strategy
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is undermined (Bucy 2002: 64; Cross 1989: 69; Kalaed Rosenfield 1941: 717; Thompson
2000b: 190). Private enforcement further subvant@dministrator’s ability to mount litigation
campaigns strategically calculated to advance icedalicy goals, such as by selecting cases
best suited to facilitate a desired change in #we, fforum shopping, and tactically ordering
presentation of issues to appellate courts so agadually build precedent toward a desired
outcome. With individual private lawyers represegthe interests of individual private clients,
an administrator's capacity to orchestrate suclatesgic litigation campaigns is severely
curtailed. To the extent that private litigants keaprecedent at cross-purposes with an
administrator's goals, it will frequently be bindiron her. Thus, while courts are producing
inconsistent and contradictory regulatory polidye administrative state’s capacity to send its
own clear and audible signals about what the laguires is simultaneously weakened (Bucy
2002: 66-67; Cross 1989: 69).

Private enforcement regimes subvert cooperationvahtchtary compliance. Given how
adversarial the litigation process is, wide scapepfrivate enforcement litigation will erode and
disrupt efforts at cooperation, coordination, amgjatiation between regulators and those they
regulate. Regulation scholars who voice this conogrge that a significant measure of
voluntary compliance is vital to obtaining enforcam objectives, given the limited resources
available to administrators and courts to coeracepimnce (Austin 1987: 223; Cross 1989: 67,
Scholz 1984a; b). If cooperatively negotiated infal bargains with regulators, aimed at
enhancing compliance, will not protect organizagidiom private suits on the same issues, then
the prospect of facing private suits will make wdhry agreements far harder to achieve
(Blomquist 1988:409; Stewart and Sunstein 1982: 2128 Zinn 2002: 84). The
contentiousness of implementation through privaigation is further exacerbated by the fact
that—as compared to administrative enforcement—apeivitigants will be more likely to file
non-meritorious suits that are brought for strategi extortionate purposes against innocent
defendants in the hope that they will find it cherafo settle than to litigate (Grundfest 1994:
969-70; Kagan 1999: 227; Stephenson 2005: 116).is Tiwther erodes a cooperative
environment conducive to fostering trust and vampncompliance.

The legislative and executive branches have lestimtong control over policy when
private enforcement is relied on for implementaticas contrasted with administrative
implementation. After a statute is enacted, pavenforcement activity and associated judicial
interpretation of statutes is far harder for legfistes and executives to control and influence than
post-enactment implementation by bureaucrats. Magtificant among forms of continuing
legislative control over bureaucracy, even if fetlggislatures lack the political capacity or will
to pass a new law, they can exercise some levayage agency implementation of statutes
through such tools as investigation, oversight ingar earmarking funds, formal reporting
requirements, refusing to confirm appointees, ahd@purse, by threatening to reduce or actually
reducing an agency’s budget (Aberbach 1990; Cr889:11295-96; Eskridge et al. 2001: 1129-
73). Executives also possess considerable capcityfluence agency behavior, particularly
through appointment (and removal) of agency leduleréMoe 1982; 1990; Moe and Caldwell
1994). In contrast, if an enacting legislatureedates to private enforcers and institutionally
independent courts, there is little if anythingtttiee legislature or the executive can do to exert
supervisory oversight powers, other than passimgwa law. Passing a new law is far more
difficult to accomplish, and even when feasibles lrauch higher opportunity costs, than
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traditional tools of bureaucratic oversight (Crd€9€9: 1303-05; McCubbins et al. 1989: 444-
45; Shipan 1997a: 10; 1997b: 555-56).

Critics of private enforcement litigation complatinat it can be deeply undemocratic,
unsuited to a political community committed to eeg@ntative democracy, electoral
accountability, and legislative supremacy (Garr@Z9Glazer 1975; Kagan 1999; 2001; Olson
1991, 1997; Rabkin 1989; Sandler and Shcoenbro@)20@rivate enforcement regimes give
plaintiffs, their lawyers, and judges excessive egwfostering “judicial imperialism” by
“activist” judges who interpret statutes, in respero the claims of greedy plaintiffs and their
irresponsible lawyers, in ways that would nevercsed in a politically accountable institution.
Plaintiffs, their lawyers, and judges are not aealty accountable, and they will stray from the
democratic will precisely because they cannot keiplined by itZ°

In contrast, agencies are a far more democratickdbitimate, accountable, and
responsive delegatee than private litigants andte€@Gross 1999: 1290-1306; McCubbins et al.
1989: 444-45; Merrill 1992: 978-79, 999, 1002; P&@1989: 1251; Silberman 1990: 821-24). At
bottom, this argument is founded on the abilityesEcutives, legislatures, and voters to hold
administrators accountable. Administrative bodgenerally are led by people who are
appointed by the executive, can be influenced bgcetive oversight instruments such as
executive orders, and often can be removed by xeeutive if they pursue a policy course
sufficiently offensive to public preferences tdkridectoral repercussions for the executive or her
party. Legislatures, too, have recourse to a tyané mechanisms to oversee administrators—
including investigations, oversight hearings, andtol over agency budgets—if administrators
depart too much from legislative preferences. riliiely, executive administrations can be
replaced by voters in elections, bringing new ekiges to power, who will appoint new
bureaucratic leaders with preferences closer t@thli¢y. Bureaucrats thus can be overseen by
both of the political branches, and by the eledtoréself. Therefore, administrative
implementation, as contrasted with private enforeeifitigation, creates a more democratic and
more accountable policy regime.

In concluding this section on the potential disadages of private enforcement, we
stress that critics of private enforcement regardape litigation as importantly different from
litigation prosecuted by the administrative stat®&hile administrators don’t have personal
economic stakes in litigation and can pursue pufbels, privately prosecuted litigation is
guided by private (often economic) interests thatyrbe in conflict with the public interest.
While administrators can use litigation to pursugeaired regulatory regime, private litigation is
fragmented and uncoordinated. Private litigant bving strategic and extortionate suits that
public administrators would never bring. To thdeex that administrators’ use of litigation
departs from these expectations, it can be dis@gdliand reined in by the democratic process,
whereas private litigation, by comparison, is ldygenfettered. A lawsuit is not a lawsuit. It
matters who is prosecuting it. When it comes veslats, public and private prosecution should
not be confused or conflated.

6 Of course, many state judges are elected in tige, But the democratic critique of
private enforcement regimes, as far as we are awaes not take up this wrinkle.
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Many of the criticisms of private enforcement drasn underlying theoretical
expectations about organizational capacity and \behahat are quite different from those of
scholars who anticipate general deterrence effeats private litigation. One line of thinking
here is grounded in bounded rationality premisesl, another in a psychology of resistance.
Some regulation scholars have doubted whether catgonanagers, amid the din of news and
information, and the organizational brush fired tleguire immediate attention, are actually able
to receive and process adequate information abpfdreement activities targeted at other
organizations in order to make compliance decisionthe informed manner contemplated by
general deterrence theory (Braithwaite and Makk&1] Cyert and Marsh 1963; Thornton et al.
2005). When managers with these cognitive limitso@inter contradictory signals from courts,
a weakened signal emanating from the administrast@e, and apparently capricious
enforcement decisions by private litigants, thelf mot be able to discern meaningful guidance.
Further, the inconsistent, incoherent, and unptablie character of a regulatory scheme
implemented through private enforcement will app&arregulated organizations as unfair,
unequal, and unreasonable, which may engender Bureuof resistance” that will erode
compliance (Bardach and Kagan 1982: 114; see ats@rBand Meidinger 1985: 896; Cross
1989: 67; Vogel 1986: 191). According to critick pyivate enforcement regimes, if general
deterrence is the goal, “[w]hen it comes to litigaf more is not necessarily better” (Grundfest
1994: 971), because using private litigation toied “greater enforcement may in some
circumstances actually reduce compliance and iseré@e number of violations” (Cross 1989:
67)

C. Structuring a Private Enforcement Regime

If legislators elect to rely on private enforcemétigation for statutory implementation,
they face a host of additional choices of statutdegign concerning such matters as who will
have access to the role of private enforcer, rafedaim aggregation, who will bear litigation
costs and attorneys’ fees, and what remedies wikh\ailable. The cumulative effects of such
choices can have profound consequences for how raudtow little private enforcement is
actually mobilized. In discussing these rules Welge view them from the standpoint of a
legislature making choices about the nature andeneéxbf private enforcement desired,
highlighting the economic calculus involved inddition. We by no means intend to deny or
diminish non-economic influences on the choicsttgate by potential plaintiffs and attorne3/s.
However, from the perspective of statutory deswa believe that the economic value of claims
is an element influencing the choice to litigatatthunlike other factors, can be readily and
substantially influenced by statutory drafters.

The economic motive to litigate is, moreover, didtively important one in the sense of
being a threshold condition in the majority of caskhis is because, whatever other motives may
also be at play, very few plaintiffs will be wilgnor able to proceed with litigation under an

2" For example, scholars have suggested that theehwmisue may also be influenced by
utility derived from telling one’s side of the syoin a conflict (MacCoun 2005), utility derived
from litigation as a form of political participatio(Giles and Lancaster 1989; Lawrence 1991b;
Zemans 1983), adisutility resulting from feelings of embarrassmentvictimization (Bumiller
1988).
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expectation of suffering financial loss (see Knit2890: 28-34; but see Merry and Silbey 1984,
Relis 2007). This is not to claim that plaintiffseamotivated by greed, but rather that an
expectation of a positive, rather than a negateepnomic outcome will typically be a
precondition to the choice to sue, even if thee @her political or psychological reasons for
proceeding. As one scholar studying litigatiomra social psychological perspective put it in
reference to the effect of monetary damages ochibge to litigate: “even a boundedly rational
psychological model will assume that expectatioles/ @ central role in choice” (MacCoun
2006: 539). Further, the decision to sue will b@tmade by the plaintiff alone, but will typically
also require the agreement of a lawyer. In legatesns in which plaintiffs’ lawyers are
regularly dependent on proceeds from the succegsigecution of a case for some or all of their
compensation, unless a plaintiff is willing andeat carry the large burden of litigation costs on
her own, before filing suit her attorney will hate assess whether investment of limited
resources in a case is warranted based on an gwvaloéits risks and potential returns (Galanter
and Luban 1993; Johnson 1980-81; Kritzer 2002b4200

It bears emphasis here that the idea of privatereament regimes is linked to a line of
scholarship concerning the importance of legalastfiuctures to the enforcement of rights in
court. In a landmark article, Galanter (1974) adythat “repeat players” (who use the courts
frequently, and are typically “haves”) possessia@ltadvantages over “one-shotters” (who use
the courts infrequently, and are typically “havesih One significant advantage includes
access to greater legal resources, skill, and ggpein the litigation process, and Galanter
speculated that legal rules might be adjusted igswhat could increase the supply of legal
services to have-nots. Building on Galanter's wdtbp (1998) finds that successful “rights
revolutions” were more likely in nations with moextensive “support structures,” including
sources of funding, for mobilizing lawyers to emerrights through litigation. We stress that an
important support structure to enforce regulatoojicy—a bar of ready, willing, and able
lawyers—can be created and sustained by the l@geslaonstruction of private enforcement
regimes with adequate economic incentives (Derd®g17; Farhang 2010a; Frymer 2007: ch. 4;
Melnick 2009: 40; O'Connor and Epstein 1985; Saraher Williams 1989: 470). In this sense
private enforcement regimes can create privatereafoent infrastructures.

1. Structuring Formal Access Rules

In discussing the key elements of private enforggmmegimes, we provide examples
from American federal statutory law. Our purposeproviding these examples is to highlight
the wide variation in rules governing enforcemeights across statutes, and the clear attention
to detail manifest when legislators craft enforcetregimes. The initial choice that legislators
face is whether to allow private enforcement at aiven the creation of a substantive legal
rule—for example, prohibitions against job discmation, or against deceptive consumer
practices—the legislature must decide whether pil@vsuits should be permitted, and if so,
who should be permitted to seek remedies via mivatvsuits> In considering the latter
guestion, the legislature must decide whether thieeuse of private enforcers should be limited

8 As we discuss in Section Ill, although the SupreDoeirt once quite liberally found
implied rights of action in federal statutes, sitle late 1970s it has refused to do so absent a
sufficiently clear indication of legislative intetd confer rights of private enforcement.
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to persons injured by violations of statutory pssens or administrative regulations, and if so,
whether and how to define the nature of the injhigt will suffice to entitle a person to serve as
a private enforcer. We noted in Section Il thatiéle 11l of the U.S. Constitution, as interpreted
by the Supreme Court, sets limits on the power afigess to confer standing. We have also
noted, however, that although those limits havenbeterpreted more strictly in recent decades,
they still leave substantial room for private esnent, perhaps best illustrated by the so-called
citizen-suit provisions of federal environmentadtates (Thompson 20008). As we discuss in
Section V with respect to job discrimination, theSU Congress elected to make private
enforcement central, allowing suits by any “perstaiming to be aggrieved.” With respect to
most types of deceptive consumer practices, inrastytit elected not to allow private lawsuits at
all, instead vesting all enforcement authority vdathadministrative agency.

Between the poles of broad standing for any aggdqwivate party and no private right
of action at all, there are many opportunities dolegislature to specify with particularity the
pool of potential enforcers. For example, if aidégure sought to mobilize private enforcers
against those who fraudulently label commoditiesould confer standing on one, all, or some
combination of the following potential plaintiffthe defrauding party’s (1) competitors, (2)
customers, (3) competitors of customers, (4) arbssguent purchaser of a commodity in the
stream of commerce, and (5) trade associationd9T0 amendmentsto the National Gold and
Silver Stamping Act of 1906, which previously ladke private right of action, Congress elected
to expressly confer standing on all five groups tlee express purpose of increasing private
enforcement’

In most countries, when the legislature structusieprivate enforcement regime, in
addition to creating a private right of action daddntifying the set of persons with standing, it
should also consider whether plaintiffs will be péted to proceed on a representative bisis.
That is not the situation in most of the Unitedt&tahowever. In the U.S., class actions have
proven significant sources of private enforcemeatoss numerous important spheres of
statutory regulation, including anti-trust, sedest environmental, consumer, and civil rights
litigation (Friedenthal et al. 2005: 758). As dissed in Section Ill, however, class actions are
authorized on a general (trans-substantive) basiditigation in the federal courts by Federal
Rule of Civil Procedure 23, as amended in 1966, mwdt states modeled their class action
statutes or rules on the federal rule (Burbank 20880). That is why we have referred to the
class action as a “wild card” in the context ofvpte enforcement in the United States. Since
1966, when Congress fashioned a private enforcemaegimne, it should have considered the
potential impact of class action litigation on #teainment of its regulatory goals. In particuiar,

29 Qui tam (“whistleblower”) statutes that seek totpct the interests of the United States
through private enforcement present a special ehgdl for purposes of Article Il because the
private plaintiff (“relator”) typically cannot altge personal injury. The Supreme Court solved
this problem by treating the relator as a statuamsignee of the rights of the United States with
representational standing to assert the injunaat $uffered by the assignafgrmont Agency of
Natural Resources v United Sta@300: 772-73).

%15 U.S.C. § 298

31 House Report No. 928, 91st Cong., 2nd sess., 1970.

32 \We do not address other, non-representative, fofraggregation that may also enable
private enforcement.
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should have considered whether (1) given the eafoent incentives provided by the common
fund doctrine that we have described — authoripagment of attorneys’ fees and expenses out
of the fund created by the class litigation — othech incentives were necessary or appropriate,
and (2) additional private enforcement incentivegl@ class litigation might yield inefficient
over-enforcement.

Congress has not consistently done so, but it smed to legislate against the
background of the Federal Rulég3afifano v. Yamaski979). As a result there have been some
obvious instances of potential over-enforcementialsly under the Truth-in-Lending Act,
prompting some federal courts to balk at the idéaestifying a class to collect statutory
damages and Congress to amend the statute intordap the potential recovery in class suits.
Attempts by states to achieve similar protectioaiag} inefficient over-enforcement of state law
or otherwise to pursue a different vision of thassl action than that captured in federal law have
recently suffered dual setbacks, first with the otma&nt of the Class Action Fairness Act of
2005, which sweeps most consequential class litigain matters of state law into federal court
(Burbank 2008), and more recently by a Supreme tGteaision that appears to prevent federal
courts from honoring state law limitations on clastons (Burbank and Wolff 2010).

As we discuss in Section lll, the policies that caasonably be said to support
representative litigation vary depending on claippet In the scenario in which statutory
violations produce a large number of small injuriesmpensation may not be a plausible goal,
but the absence of representative litigation cander the violator, as a practical matter, immune
from suit by private parties. Class actions thais deter unlawful conduct of would-be violators
by eliminating a structural economic impedimentpiavate enforcement (Gillette and Krier
1990: 1049-51; Yeazell 2000: 963). At the sameetan it reduces the per claim cost of counsel,
the class device can also elevate the quality pesentation by markedly increasing the stakes
(and potential rewards) of a case by aggregatimgadas, thereby justifying greater investment
of lawyer time and resources into effective privatdorcement (Green 1997: 798, 803; Shapiro
1998: 928).

The haphazard way in which legislatures, federal atate, have structured private
enforcement regimes against the background of gen@rans-substantive) class action
provisions is of greatest concern with respectegative value claims and within that category
the subset of truly small claims (Butler and Jobns2010). As to the latter, because
compensation is usually not a plausible objectidepénding on how small the claims are),
whether or not class litigation should be permittedthe purpose of deterrence should depend,
first, on the animating goals of the substantives,land second on the desired level of
enforcement, both of which the Supreme Court hase to ignore (Burbank and Wolff 2010).
Indeed, because Congress has been relatively ungd/an federal class action policy, it may
not consistently consider the potential of représ@re litigation to skew regulatory objectives
when structuring a private enforcement regithe.

% However, it has done so in some instances. Cesdras limited remedies available in
class actions under a number of statutes, incluthegReal Estate Settlement Procedures Act,
Expedited Fund Availability Act, Homeowners Proteot Act, Truth in Lending Act, Equal
Credit Opportunity Act, Fair Dept Collection Praes Act, Electronic Fund Transfer Act, and
Migrant and Seasonal Worker Protection Act. Sepefglix A of Respondent’s Brief i@hady
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Until recently class actions were almost uniquealyfanerican phenomenon in modern
governancé? but they have spread rapidly in the past decaBerrently, twenty-two other
countries employ some form of the class device, sirdemploy some form of consolidated
group proceedings, varying with respect to who $tasding to enforce under the procedure,
whether they are limited to specific substantiveaaror are general (trans-substantive), whether
economic damages are recoverable, and whethetasgis constituted with an opt-in or an opt-
out procedure (Hensler 201%). As this approach to legal regulation has spréadadoption
around the world has been important in many domaiirstatutory regulation (Hensler 2009: 7-
8). In reviewing the extent to which class or grditigation rules have actually been put to use
in countries that have adopted them, Hensler (2@dgyes that they have been most effective in
facilitating private enforcement in countries thiake account of background rules by joining
rules allowing class or group litigation with ruliilitating payment of class or group counsel,
such as one-way fee shifting in favor of plaintifis contingency fee arrangements (we turn to
the issue of attorneys’ fees below). As we dis¢us3ection I, failure so to coordinate incentives
risks creating “beautiful cars without engines” [yfearnera 2010: 42).

2. The Provision of Incentives for Enforcement

Effectively mobilizing private enforcement requirpsovision of adequate incentives.
Simply allowing private enforcement, without attergl to incentives, may result in under-
enforcement in substantive areas of law in whiabs¢hinjured lack the resources to serve as
private enforcers even if they have a substanta@hg or in which the costs of prosecuting
claims exceeds their value. As we have discugbed;lass action device can provide at least a
partial answer to this problem with respect to sdinels of regulatory issues, but a great many
violations of statutory law and administrative rkgions are too individualized for class
treatment under American law. Similarly, in sitoas where a claim under a statute or
administrative regulation can yield a substantiadlividual recovery, the acceptability of
percentage-based fees in the United States, whectiiseuss in Section 1ll, may obviate the need
to provide additional incentives. But many suchatahold no prospect of a recovery adequate
to attract a lawyer practicing on a percentagebfess. The two primary types of statutory rules
that can be used to incentivize private enforcenaeatthose allocating responsibility for costs
and attorneys’ fees and those governing availatesdies.

We focus here on allocation of responsibility ftioeneys’ fees, although the same logic
applies to other litigation costs. In SectionwWé discussed the “American Rule,” pursuant to
which each party pays its own attorneys’ fees dred“English Rule,” pursuant to which the
loser pays most of the winner’s attorneys’ fees cAmpared to the two-way fee shifting of the

Grove Orthopedic Associates, P.A. v. Allstate lasge Company2009 WL 2777648. The
appendix also lists many representative examplesabé statutes limiting remedies available in
class actions, and another appendix lists repraBemtstate statutes that prohibit the use of class
actions for particular types of claims.

34 This is not to say that they are an American imtion. “Group litigation” has roots in
medieval England (Yeazell 1987).

% See generallnnals of the American Academy of Political andi&o8cience vol.
622, 2009).
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English Rule, it is also possible to provide onesiege shifting in favor of plaintiffs or in favor

of defendants. One-way fee shifting in favor cdiptiffs has grown considerably in statutory
regulation in the United States since the late $9@fcluding in the areas of civil rights and
consumer law (Farhang 20104).One-way fee shifting in favor of defendants isremely rare

in practice (Rowe 1984: 141 & n.8). The U.S. Supddourt has referred to plaintiffs’ fee shifts
as “congressional utilization of the private-at@yrgeneral concept,” while noting that “under
some, if not most, of the statutes providing fag t#ilowance of reasonable fees, Congress has
opted to rely heavily on private enforcement to lengent public policy and to allow counsel
fees so as to encourage private litigatioalyéska Pipeline Serv. Co. v. Wilderness Sb8%5:
263).

We include excerpts from a review of the curremtestof theoretical and empirical
knowledge about fee-shifting (Katz and Sanchiri@i@ in Section Ill, noting that, with rare
exceptions, the effects and hence the comparativendages and disadvantages of the American
Rule and the English Rule are unclear. The proplaoording to Avery Katz (2000: 64-65), is
that “[l]egal costs influence all aspects of thegétion process, from the decision to file suit to
the choice between settlement and trial to the teqpresvhether to take precautions against a
dispute in the first place,” which can affect thember of underlying opportunities for litigation.
Changing the rules governing legal fees thus “reesedome externalities while failing to
address and even exacerbating others.”

Although scholars disagree about the comparativetsnef the American and English
Rules, from the standpoint of the incentives fagutegntiffs and their attorneys, it is clear that,
as compared to either rule, under a one-way ptesshift no matter who wins, expected costs
of suit will be equal or less, causing the expeetde of the case to be equal or gredtefhus,
among the alternative arrangements for allocatesponsibility for paying attorneys’ fees, the
one-way plaintiff's shift creates the greatest mtoges for private enforcement (Shavell 1982;
Zemans 1984).

% Although the language of some of these provisianfederal legislation provides for
fee awards to the “prevailing party,” literally lefting the English Rule, based upon their
assessment of legislative intent, courts have reasdt such provisions as effectively creating
one-way fee shifting for plaintiffs, allowing praliag plaintiffs to recover fees as a matter of
course, and allowing prevailing defendants to recofees only upon a showing that the
plaintiff's claim was frivolous or brought in badiith (Farhang 2010a: 82). The federal
Copyright Act is a rare exceptioRdgerty v. Fantasy, Ind.994).

37 Under the American Rule the plaintiff knows thapected liability for attorneys’ fees
will be her own expected fees whether she win®sed. Under the English Rule (or at least the
indemnity version which provides full reimbursemehte plaintiff knows that expected fees will
be 0 if she wins, since the defendant will havpdg her fees, and will be her own expected fees,
plus the defendant’s expected fees, if she lossisder a one-way plaintiff's shift, the plaintiff
knows that her expected fees will be her own exgukfees if she loses, and will be 0 if she wins.
Thus, if the plaintiff loses, she is in the samsipon as if she loses under the American Rule
(she pays her own fees), and better off than utideEnglish Rule. If the plaintiff wins, she is
in the same position as if she won under the EmdRsle (the defendant pays her fees), and
better off than under the American Rule.
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Available remedies for legal violations can alscoqide important incentives for
enforcement, and this is clearest with respectcanemic remedies, although non-economic
remedies can provide important incentives as wANailable economic remedies for statutory
violations are, to an important extent, the funttad a statute’s express provisions. Legislators
have wide latitude to determine whether statut@ses, if won by plaintiffs, will be worth no
money, a little money, or a lot of money. They eaact express statutory provisions that confer
monetary damages greater than a plaintiff's aatiaahages, such as double, triple, or punitive
damages. Double or triple damages operate as ptegltiof the actual monetary damages
suffered by the plaintiff, and punitive damages barawarded separately in an amount that need
not be tied to actual monetary harm at all, and fearexceed it (Blakey 1997; Galanter and
Luban 1993; Polinsky and Rubinfeld 1998). Legwmiatcan also provide “statutory damages,”
which are a specific sum awarded either in liewmin addition to actual damages, an approach
typically taken to incentivize private enforcemevritere actual damages are small or difficult to
establish, and one used most often by Congresbiencontext of consumer protection and
intellectual property regulation (Scheuerman 2@ghwartz and Silverman 2008).U.S. courts
have recognized that damages enhancements “aifeeflisis a ‘bounty’ that encourages private
lawsuits seeking to assert legal rightSh(ith v. Wadd 983; see alstJnited States v. Snepp
1978; TVT Records v. Island Def Jam Music Gra2@03). Like plaintiffs’ fee shifts, using
damages enhancements as a “bounty” operates tardeimdividuals who serve as ‘private
attorneys general’ in bringing wrongdoers to act¢b@dackson v. Johns-Manville Sales Corp.
1986; Perrone v. Gen. Motors Acceptance Cazp00), and provides an “incentive to litigate”
that is “designed to fill prosecutorial gapSedima, S.P.R.L. v. Imrex C®85).

In the job discrimination title of the Civil RightAct of 1964 (Title VII) legislators
elected to limit monetary damages to back pay. ddriis rule a plaintiff discriminatorily
denied a promotion to a position associated wifalary increase of $1000 per year would be
entitled to recover damages of $1000 per year ffar period she was subjected to the
discrimination within the limitations period. Caegs could have provided for damages in the
amount of double the wages illegally withheld, tadid in Equal Pay Act of 1963, or of triple the
economic injury, as it did in the Sherman Antitrdst of 1890. Aside from damages keyed to
actual economic injuries, legislators can alsoease incentives for private enforcement (and
seek to punish and deter violations) by allowingaais of compensatory damages for both
economic and non-economic injuries, and of puniteenages, as it did when it amended Title
VIl in the Civil Rights Act of 1991.

We note that Congress has sometimes incentivizégatpr enforcement by using
damages enhancements in conjunction with fee 8giftiin some policy contexts, fee shifting

% In combination with class actions, statutory daesagan create massive liability,
inefficiently high levels of private enforcementepsure, and over-deterrence (Burbank and
Wolff 2010; Scheuerman 2009). However, a recemtiNiCircuit decision rejected the
“enormity” of damages in a class action under asaamer protection statute with a statutory
damages provision as a reason to deny class catitiin Bateman v. American Multi-Cinema,
Inc. 2010). The court maintained that, while there wa evidence of congressional intent in the
case at hand, under the Supreme Court’'s decisi@alifiano (discussed earlier in this section)
Congress is deemed to legislate against the bagkdrof the Federal Rules (including Rule 23)
absent clear expression to the contrary.
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alone will not be sufficient to generate privateoecement of meritorious claims (Farhang
2010a: 190-91; Thompson 2000a: 216). This is smalme of delay lawyers experience in
receiving payment of fees, uncertainty of casemut, and, sometimes, difficulty in recovering
fees by winning plaintiffs (Judicial Conference tfe United States 1989: 50; Judicial
Conference of the United States 1990: 28-29). &ilitigation regularly entails both delay and

uncertainty of outcome, attorneys discount antieigafee awards accordingly. A for-profit

sector attorney weighing only economic consideratiavill not represent plaintiffs on the

expectation of a fee award if she also has the rppidy to be paid at a comparable rate, in a
timely fashion, and not contingent on prevailindzurther, courts have at times interpreted
prevailing plaintiff fee shifts—on such issues dsatvattorney work is covered, what constitutes
“prevailing,” appropriate hourly rates, and theekglnce of the proportionality of the fee to the
outcome achieved—in ways that produce awards belavket rates (Judicial Conference of the
United States 1990: 29; Terry 1989) Deploying dagsagnhancements in conjunction with fee
shifting can allow contingency arrangements to ¢enxact the discounting of fees that results
from delay and uncertainty of outcome regardindnlibé case and, if successful, the fee award.

In our discussion of structuring private enforcebr@gimes we have focused on formal
access to private enforcement and direct econongentives for it. Of course, many other
aspects of a regulatory statute, and of the legsiem in which it is implemented, can affect the
probability that a plaintiff will succeed in litig@an, which has straightforward influence on the
expected value of claims. For example, a plaistiffrobability of successful litigation—and
therefore the extent of private enforcement—carpdeerfully influenced by rules governing
liability (Kornhauser and Revesz 1994), evidenaalieng 2010a: 27-28), burdens and standards
of proof (Cooter and Ulen 2004: 431-32), and, asulsed in Section lll, pleading (Burbank
2009) and discovery (Cooter and Robinfeld 1994husl the operation of private enforcement
regimes hinges on the interplay of a complex aofagules at the levels of both the individual
statute and the civil justice system, and in tleistisn we have just highlighted what we take to
be the most important ones.

D. The Influence of Political Institutions on the Choice of Private Enforcement

As noted in Section II, in recent years, scholargdy@ng the role of litigation in
American policy implementation have argued that Aoam separation of powers structures
create incentives for Congress to rely on privateforeement litigation for policy
implementation. This literature argues that i@ American institutional environment Congress
has incentives to rely on private enforcement regirto carry out its will in the face of (1)
Presidents, (2) future legislative majorities, &8y bureaucrats whose interests or preferences
are not aligned with the goals of the enacting Cesg This institutional environment also
frequently gives rise to the need for broad supgritarian coalitions to pass a law, and
privatization of enforcement costs in a regulataxy is one strategy to achieve this goal.

Before elaborating these institutional explanatioms briefly return to more widespread
cultural explanations for “litigiousness” in the 3J, also noted in Section Il, intending to
highlight how they contrast with—although they awet necessarily in conflict with—the
institutional factors. One dimension of the cudiuargument is about Americans in general, and
a second dimension is about a transformation in gae political culture since the late 1960s.

-52-



The argument about Americans in general is tied the perspective of “American
exceptionalism”™—which holds that American politicallture differs fundamentally from other
developed nations. One strand of this view manstdhat in the U.S. individualist and anti-
statist orientations give rise to “a society profdly rooted in law,” with a “potent orientation
toward individual rights,” fostering “the Americaagerness for legal settlements to disputes . . .
[and] excessive litigiousness” (King 1973; Lips&96: 270). Against this general backdrop,
scholars have argued that a cultural transformatemurred beginning around the late 1960s that
resulted in a greater propensity among Americarassert legal rights. This account is marked,
alternately, by tropes of degeneration and tropésumph.

The degenerative story of transformation is onecuoltural decline from a rights-
respecting people to a rights-abusing one. Acogrdh this view, Americans became afflicted
with a “national disease” that prevented them frtioierat[ing] more than five minutes of
frustration without submitting to the temptation sae” (Auerbach 1976: 42; Manning 1977:
767). During this period, Americans’ traditionan@ healthy) respect for individualism, with
long roots in the American political tradition, msamuted into the hyper-individualism of rabid
“rights talk,” legalism, and litigiousness (Garr97; Glendon 1991). As we note in Section Il,
however, “[n]otwithstanding a decades-long orgasizampaign by American business to
demonize lawyers and litigation, there is robustpeital evidence supporting Kagan's
observation that ‘[m]any, perhaps most Americans @luctant to sue.” Further, serious
empirical scholars have not been able to confirflitigation explosion” across American court
systems as a whole during this period (GalanteB;12886; 1990), though, as discussed below,
there was a sharp increase in the rate of privete@ement of federal statutes in the late 1960s.

The triumphal story of transformation apprehemdther than disease, the emergence of
an assertive polity advocating an expansive unaledstg of individual rights and demanding
that powerful institutions respect them. Shapedabth the civil rights movement—beginning
with race, but expanding well beyond it—and a SoqgeCourt that elaborated expansive
understandings of rights, the American people dperd a heightened state of “rights
consciousness,” and increasingly turned to cowtwindicate them (Foner 1998: 299-305;
Schudson 1998: ch. 6; Walker 1998).

In contrast with these cultural explanations far éxtent of litigation in American policy
implementation, more recent institutional scholgrgmphasizes the importance of separation of
powers structures. A core and perennial featurAmeérican separation of power structures—
conflict between Congress and the President overaloof the administrative state—encourages
Congress’ purposeful and extensive reliance onafgivenforcement regimes to implement its
policy enactments. Recognizing that command-amirabregulation entails a choice between
bureaucracy and litigation, or some combinatiotheftwo, scholars making this argument build,
theoretically, on scholarship seeking to understhedconditions that motivate Congress to limit
and curtail administrative power. In a series ofed articles, Terry Moe argues that when
delegating to agencies, American legislators mai@ces about agency structure, procedure,
and power meant to insulate their preferences fotlner governmental actors who threaten, or
might threaten in the future, to subvert them, mogiortantly the President, who possesses a
variety of means to influence agency behavior (M&89; 1990; Moe and Caldwell 1994).
Empirical research has demonstrated that, in taeter conditions of divided party government
(different parties controlling Congress and thesjgtency) legislators enact more detailed laws,
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thus limiting agency discretion in implementati@md place more structural constraints on the
exercise of bureaucratic implementation authoriEpstein and O'Halloran 1999; Huber and
Shipan 2002).

This institutional logic for delegating less autityito the bureaucracy, and structurally
constraining its exercise of the powers delegatad, also motivate Congress to enact private
enforcement regimes (Burke 2002: 14-15; Farhang0@0Ginsburg and Kagan 2005: 6-7;
Kagan 2001: 48-49; Melnick 2005; Smith 2005). Te tlegree that an enacting Congress is
concerned about whether the President will enfetatites according to legislative goals, due to
the distinct imperatives of his office, or due tis bwn ideological preferences, Congress has
reason to enact incentives for private enforcersldoso. Adequately incentivized, private
lawsuits can operate as an enforcement mechanisimami autopilot character, substantially
beyond executive control.

Consistent with this theory, Congress has been i@y to enact incentives for private
enforcement when the opposing political party aastthe executive branch (Farhang 2010a).
This fact is important in explaining the steep @ase in private lawsuits in the implementation
of federal statutes since the late 1960s. BetviRresident Nixon assuming office in 1969 and
the end of the twentieth century, the U.S. expeeendivided government 81 percent of the
time, as contrasted with 21 percent in the perignvben 1901 and 1968. At the same time, the
ideological distance between the two dominant joalitparties steadily increased (Jacobson
2003; McCarty et al. 2006). The surge in bothdid government and party polarization during
this period led to growing legislative-executivenict, Congress turned increasingly to private
litigants to enforce its regulatory policies, artk trate of private federal statutory lawsuits
exploded by about 800 percent between PresidendrNassuming office and the end of the
twentieth century (Farhang 2010a: 66, 221-23).

From the standpoint of an enacting Congress, akineats to bureaucratic enforcement of
statutes arise from future Congresses with potintigferent preferences (legislative coalition
drift), and from bureaucrats themselves (bureaiecdaift). Future congressional coalitions may
exercise bureaucratic oversight powers—via ovetsigiarings, investigations, and budget
control—to subvert bureaucratic enforcement oféhacting Congress’s policy goals (Eskridge
et al. 2001: 1129-73; Moe 1990; Moe and Caldwelb4)9 The alternative of private
enforcement regimes provides a form of autopildom®ment, via market incentives, that will
be substantially insulated from interference byfetlegislative majorities (Burke 2002: 173-74;
Kagan 2001: 49; Landes and Posner 1975; Farhar@a2@insburg and Kagan 2005: 6). This
strategy of insulation assumes, of course, thah futtire legislative majorities will not simply
pass a new law to achieve their goals.

The strategy is made effective by the stickinesthefstatus quo that is characteristic of
the American lawmaking system, which arises from thultitude of actors that the system
empowers to kill legislation—Presidents, courts,o tWegislative chambers, an elaborate
committee system within each chamber that disptapately empowers committee members
and chairs, and the filibuster in the Senate (Stityad Carey 1992; Brady and Volden 2005;
Steinmo 1994; Sundquist 1988; Weaver and Rockm&3)19In a lawmaking system with so
many gatekeepers, as Moe puts it, “Whatever is dined will tend to endure” (Moe 1990:
240). Under this constraint, private enforcemegiimes are considerably more insulated from
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future legislative coalitions than bureaucraticagoément regimes. Empirical research shows
that, in fact, when the majority party in Congréasses an impending loss of seats in the next
election, it is more likely to enact private enfemeent regimes (Farhang 2010a).

The threat of bureaucratic drift arises from thespect that bureaucrats may pursue their
own interests at the expense of the enacting Cesgmreferences, leading to bureaucratic
shirking of delegated work, capture of the bureacgrby the regulated population, careerism,
and bureaucrats’ pursuit their own policy prefeencather than those of the elected officials
who empowered them (McCubbins et al. 1987). Tiokisess of the status quo exacerbates this
problem because it creates significant latitudebiareaucrats to move policy (cause it to drift)
away from the preferences of the elected brandiedere all necessary players in the lawmaking
process will have the incentive and ability to cboate their actions in a legislative reversal
(Cross 1999: 1303-04; McCubbins et al. 1987). dntast, the autopilot character of private
enforcement, sufficiently incentivized, renders teforcement function insulated from the
problem of bureaucratic drift (Kagan 2001; Burk&®20Farhang 2010a; Melnick 1995; Melmick
2004). As discussed in Section V.B, concerns alboweaucratic drift have contributed to
reliance on private enforcement in civil rightsuégion in the U.S. (Farhang 2010a).

The many veto points that characterize Americaagrhented lawmaking institutions
encourages enactment of private enforcement regiimesn additional reason. Research
focusing on institutional fragmentation in the Amsan lawmaking process has emphasized the
ways in which the multitude of veto points truncditmit, and curtail ambitious policy initiatives
(e.g. Farhang and Katznelson 2005; Hattam 1993)errean 1998; Skocpol and Ritter 1991).
Summarizing this literature, Sven Steinmo (19946)12oncludes: an American lawmaking
system “replete with veto points . . . gives hugever to interests wishing to stop, alter, or
modify governmental action,” and consequently by time controversial or ambitious policy
initiatives “wheedle their way through the labyhrind past so many veto points,” they often
will have been scaled back to satisfy multiple gaépers.

This institutional environment has consequenceddgislative choices concerning the
mobilization of public versus private power in putsof legislative goals, and for the
expenditure of public money. A number of studiéshe American welfare state have argued
persuasively that, as compared to direct governmhemrpenditures on publically funded welfare
state programs, laws privatizing the delivery ofiabbenefits—such as through tax incentives
for private employment-based benefit plans—are niitkedy to attract the broad cross-party
support necessary to clear the labyrinth of vetmtpoin the American lawmaking process
(Hacker 2002; Howard 1997). One reason for thtkas raising tax revenue for new spending is
frequently controversial in the U.S. (and elsewhgeesuspect). Like the legislative creation of
incentives for the private provision of benefits @ohieve welfare state goals, the legislative
creation of incentives for private litigation tohéeve regulatory state goals, by reducing or
eliminating the need to raise tax revenue, carditia& the broad coalition-building necessary to
enact a new regulatory law in the U.S. (Burke 2Q216; Farhang 2010a; Melnick 2005). As
discussed in Section V.B, budgetary consideratibase contributed importantly to the
preference of some legislators for private enforeeinof civil rights laws in the U.S., and to the
coalition-building process necessary to achievegge (Farhang 2010a).
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V. Examples of Enforcement Regimes

A. Why the Sectoral Approach?

As we discussed in Section |, the desire to avalustract speculation” and the need to
make our account of private enforcement manageaielemportant reasons why, early on, we
decided to take a sectoral approach, choosing afeas to study from a much longer list (which
itself is not exhaustive) of legal domains in whpiivate enforcement plays a role in the United
States. Equally important, however, is our congittialso discussed in Section |, that regulatory
design should be tailored to the particular soeiatl legal contexts in which unremedied
systemic problems arise.

Private enforcement of government-initiated or saned policy potentially covers a
virtually limitless array of policy areas, from agesuch as anti-discrimination law (employment,
housing, education, access to public facilities;.)ethrough banking regulation, consumer
protection, environmental protection, labor relaipoccupational safety, and public health. We
have identified almost four hundred distinct enéonent regimes specified faderallegislation
between 1947 and 2062 Table 1 summarizes information on the nature o¢henforcement
regimes. As the tables shows 26.9 percent of ther@ment regimes include private
enforcement mechanisms, although only about onetequaf those rely exclusively on private
enforcement.

As suggested by Table 1, many areas of regulaboidanvolve private enforcement in
one way or another. The specifics of regulation eagllatory enforcement (the enforcement
regime) vary from area to area. There is no reddenvaay to provide a comprehensive overview
of the specifics of regulation in all, or even manf/the areas covered. Consequently, we have
chosen to focus on two specific areas: discrinomatn hiring and wages, and consumer
protection vis-a-vis unfair or deceptive acts aracpces (UDAP).

With regard to employment discrimination, we orgjlg omitted discrimination with
regard to dismissal because many countries otlagr ttre United States provide broad remedies
for unfair dismissal regardless of whether discnation might be involved. Nonetheless, we
ultimately determined that empirical research sglaio employment discrimination in the U.S.
does not separate out where in the employment gsabe discrimination occurs, nor does there
appear to be any perception that doing so woulttl yaay insights beyond looking at hiring,
wages, and dismissals together. There is resehatitonsiders specific bases of employment-
related discrimination (i.e., race/ethnicity, agender, disability), although that research does
not generally single out the enforcement regimecfmmparison across different basAs. the
discussion below will make clear, anti-discrimioatienforcement draws largely on federal law
and the rights of private action in those laws.

In the area of consumer protection, we have résttiour purview to enforcement of the
general statutes dealing with unfair or deceptigts and practices (UDAP). There are many
specialized statutes, particularly at the fedeza€l, dealing with areas such as banking, credit

39 Sean Farhang identified these enforcement regbmescamining 333 laws passed by
the U.S. Congress between 1947 and 2002 that Dklaghew (2005) has labeled as
“significant” legislation; 125 of those laws incled enforcement regimes of one kind or another.
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cards, debt collection, insurance, and the likewelger, we have chosen to concentrate our
attention on general laws dealing with deceptivis and practices, and for reasons we discuss
below private enforcement in this area relies nyosth state statutes. As we will discuss,
although there is a healthy empirical literaturetiom experience of consumer problems and the
actions taken with regard to those problems, tiseligle research focused specifically on UDAP
enforcement (or that even allows one to separateURAP issues from ordinary consumer
problems with malfunctioning or unsatisfactory pwot$). Although a substantial number of the
problems consumers experience might be due to tieeep unfair practices by sellers, most of
the research is framed simply in terms of consuirematisfaction with products or services, and
what consumers do to redress those dissatisfactions
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TABLE 1: FEDERAL REGULATORY ENFORCEMENT REGIMES, 1947-2002

ALL 1947-2002

Private | PS with | PS  with | PS with | Govt. | Admin Pure Pure Govt. | Hybrid Number of
Suits Fee Damages | Fee Shift | Suits | Sanctions | Private Enfor. (suits | (priv. & | Regimes
(PS) Shifts* | Enhance* | AND Suits or admin) pub)
Enhance*
All Regimes 26.9 80.6 31.1 29.1 69.5 | 713 5.0 73.1 21.9 383
N=383
SOCIAL v. ECON
Economic Regulation 21.4 73.3 46.7 40.0 67.1 | 714 5.7 78.6 15.7 70
Social Regulation 29.3 81.8 28.4 27.3 69.3 | 71.0 5.0 70.7 24.3 300
N=370**
BY POLICY AREA
Labor 42.2 70.5 | 705 8.2 57.4 34.4 61
Consumer Protection 41.7 100.0 | 75.0 0.0 58.3 41.7 12
Communications 40.9 455 | 545 13.6 59.1 27.3 22
Civil Rights 39.0 78.0 |68.3 0.0 61.0 39.0 41
Energy 30.0 85.0 |85.0 0.0 70.0 30.0 20
Environmental 28.0 68.0 | 76.0 8.0 72.0 20.0 50
Public Health & Safety 16.7 63.3 | 83.3 0.0 83.3 16.7 30
Banking 15.8 57.9 | 684 10.5 84.2 5.3 19
Transportation 9.1 27.3 | 818 0 90.9 9.1 11
Elections 9.1 81.8 |54.5 0 90.9 9.1 11
National Security 8.3 91.7 | 66.7 0 91.7 8.3 12
Food and Drug 0.0 53.8 |92.3 0.0 100.0 0.0 13
Aviation 0.0 91.7 | 66.7 0.0 100.0 0.0 12
Securities/Commodities | 0.0 75.0 |83.3 0.0 100.0 0.0 12
Other 28.1 66.7 | 61.4 8.8 71.9 19.3 57
N=383

* The denominator for these percentages is the number of regimes with private civil actions, not total regimes.

**13 observations could not be characterized as social or economic regulation.




NOTES TO TABLE 1

Laws coded are from the Mayhew significant legislation, which totaled 333 laws from
1947-2002. These laws are deemed by Mayhew to be the most significant pieces of
legislation in the postwar period according to criteria discussed in Divided We Govern
(Mayhew 2005). Of the 333 laws, 125 were found to have regulatory provisions
(defined broadly to mean mandatory commands/prohibitions). These 125 laws
contained 398 enforcement regimes—distinct sets of regulatory commands within the
law governed by distinct enforcement provisions. The unit of analysis in the table is
the enforcement regime. Excluded from the 398 regimes are 15 observations for which
administrative rulemaking was the only implementation provided, or for which the law
did not provide any enforcement for the prohibitions. This yielded 383 enforcement
provisions, which is the data reflected in the table.

Below in bold are the definitions of the column headings:

Private Suits — Percentage of regimes that provide for private civil suits, including ones
that also provide for government enforcement.

Fee Shifts — The percentage of Private Suits with fee shifting provisions, including
awards to prevailing plaintiff, prevailing party, or any party.

Damages Enhancements — The percentage of Private Suits with damages
enhancements, defined as double, triple, statutory, punitive, or exemplary damages.

Fee Shifts AND Damages Enhancements -- The percentage of Private Suits with fee
shifts AND damages enhancements.

NOTE: The above four percentages are not provided in the table broken down by
specific policy areas because the number of observations with private rights of
action at the level of individual policy areas is insufficient for the proportions with
fees and damages to be meaningful.

Government Suits — Percentage of regimes in which the Attorney General or an
administrative agency may bring a lawsuit (whether for civil or criminal penalties).

Admin Sanctions — Percentage of regimes with administrative sanctions, including civil
penalties, inspections, recalls, license revocation, citations, seizure, cease and desist,
injunctions, equitable relief, and the termination of federal funds. A large majority, but
not all, of these contained express authorizations for administrative hearings.

Pure Private Enforcement — Percentage of regimes with Private Suits but NO
government enforcement (no Government Suits or Administrative Sanctions)

Pure Government Enforcement — Percentage of regimes with Government Suits
and/or Administrative Sanctions, but NO Private Suits
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Hybrid — Percentage of regimes with Private Suits, alongside Government Suits
and/or Administrative Sanctions.

In the section of the table broken down by social and economic regulation, the two types
are defined as follows: Social regulation typically cuts across different industries and
sectors, and is generally aimed at problems of externalities and public goods, the
promotion of public health and safety, consumer protection, environmental protection,
equal opportunity, and quality of life. Economic regulation typically targets the regulation
of markets and industries, working to promote market stability, efficiency, and
competition. Excluded from this table were 13 observations that could not be classified
as either social or economic regulation (they mainly addressed national security).

B. Employment Discrimination
1. The United States
a. The Statutory Framework

The foundational decisions about implementatiofedéral job discrimination laws were
made in the landmark Civil Rights Act (CRA) of 196€RA’s Title VII bars job discrimination
based on race, gender, national origin, or religeomd relies on a hybrid enforcement framewaork
including both private and public enforcement, &ath administrative and judicial process. It
is, however, primarily dependent on private lawsddr enforcement. We first lay out the
current rules governing Title VIl enforcement, aimda subsequent section we discuss what
motivated legislators to construct this statutonfoecement framework, as well as how the
framework has evolved over time.

A person wishing to purse a job discrimination mlainder Title VII must first file a
charge with the Equal Employment Opportunity Consmois (EEOC) within 180 days of the
conduct complained of, or 300 days in states witladministrative mechanism to address such
complaints, with the longer limitations period inteed to offer a period of deference to state
agencies to afford them an opportunity to resolmamaints. The EEOC provides notice to the
accused employer and conducts a preliminary inya&stn to ascertain whether there is
“reasonable cause” to believe the statute has besated. If it reaches a finding that no
reasonable cause exists, the agency notifies thieepand issues the complainant a “right to
sue” letter, and he or she is free to bring a @gtion in federal court, as a matter of right,hivit
90 days.

If the agency does find reasonable cause to belieak the statute was violated, it
attempts to facilitate a voluntary settlement oé tilispute through an informal process of
conciliation. The EEOC lacks the authority to issue enforceabders based on its findingdf
the agency is unsuccessful in bringing about dese¢nt, it is authorized to act as prosecutor in a
federal civil action on behalf of the employee, iorthe alternative, the agency will issue the
complaining party a right to sue letter. If theeagy does sue, the complainant has the right to
intervene in the action. As we will discuss belawpractice, due to resource constraints, in the
vast majority of cases in which the agency findsomable cause it declines to sue and instead
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authorizes private suit. Claimants are requireteihaust” the forgoing administrative process
and obtain a right to sue letter in order to esthjurisdiction in federal court. However, if the
agency fails to render a finding within 180 daystd filing of the compliant, the complainant is
entitled to request and receive a right to suergthereby exiting the administrative process.

If the claimant elects to file a private suit edéral court, proceedings are “de novo,”
meaning that they start anew and courts are natirest|to give agency determinations any
weight whatsoever. Remedies available under theewuversion of Title VII include injunctive
relief, back pay, compensatory and punitive damaged attorneys’ fees. The sum of (1)
punitive damages, (2) compensatory damages for paiffering, and other non-pecuniary losses,
and (3) future pecuniary losses, are capped atdeetv$50,000 and $300,000 in a gradated
scheme increasing with the size of the employergireg from $50,000 for employers with 15 to
100 employees, to $300,000 for employers with 501more employees). Compensatory
damages for pecuniary losses already incurred @xluding future losses) are not capped.
Plaintiffs seeking compensatory or punitive damagesentitled to trial by jury. As mentioned
in Section IV.B and as we discuss below, when Nllewas originally enacted, damages were
limited to back pay only. The provisions allowifty other compensatory damages and punitive
damages were added in 1991, as was the providmniagd for trial by jury when persons seek
such damages.

A number of other federal statutes provide add#igamotections against and remedies for
job discrimination. The Rehabilitation Act of 197@rohibiting employment discrimination
based on disability by the federal government atkifal contractors, and the Americans with
Disabilities Act of 1990, prohibiting employmentsdrimination based on disability in the
private sector and by states, simply incorporati#le ViI's enforcement and remedial provisions
by reference. Such claims are thus governed bgrf@cement framework set forth above.

The Equal Pay Act of 1963 (barring pay discrimioatiagainst women) and the Age
Discrimination in Employment Act of 1967 (baringojdiscrimination against persons age 40 or
older) also follow a largely private enforcementdab Both were passed as amendments to the
Fair Labor Standards Act of 1938 and adopted mdunlyad law’s enforcement provisions. The
Secretary of Labor originally had responsibilityr fadministration and enforcement of these
laws, but in 1978 responsibility was shifted to EEeOC. Under the ADEA claimants must file
charges with the EEOC within the same 180/300 ohagdtions period that applies to Title VI,
and the agency subjects ADEA charges to the sameegs of investigation and voluntary
conciliation used for Title VII claims. HoweverDEA claimants need not obtain a right to sue
letter prior to proceeding with a de novo privaitélcsuit. They are free to exit the EEOC’s
administrative process 60 days after filing a ckaxith the agency. The EPA contains a private
right of action with no administrative filing reqament, although if an employee elects to file an
EEOC charge the agency will subject it to its pescef voluntary conciliation. As under Title
VI, the EEOC lacks the authority to issue bindingders following its administrative
proceedings under either the ADEA or EPA, and & thee authority to act as prosecutor in civil
actions, with the effect of terminating the indiva's right to file a separate action. Plaintiffs
who undertake private suits under the ADEA or ER¥vénthe right to trial by jury, and to
recover back pay, double damages for willful vimias, and attorneys’ fees.

Two federal civil rights laws passed during the &testruction period also provide some
protections from job discrimination. The Civil Rig Act of 1866 guaranteed newly freed slaves
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the right that “is enjoyed by white citizens” to kesand enforce contracts, which was interpreted
by courts beginning around 1970 to prohibit raced(@nly race) discrimination in private
employment $anders v. Dobbs Houses, I1@70; Waters v. Wisconsin Steel Worké1$70).
The Civil Rights Act of 1871, providing a causeagtion against state actors for the violation of
any federal rights, encompasses within its vaspecsuits by state employees against state
governments for violation of constitutional righiacluding discrimination in the terms and
conditions of employment in violation of the eqpabtection clauseMonellv. City of New York
Department of Social Servic&978). With respect to enforcement, both statpteside private
rights of action, but neither statute authorizes fkideral government to prosecute enforcement
actions in court, nor has either statute been aetkial provide for administrative evaluation of
claims.

These Reconstruction civil rights laws can provedeumber of significant benefits in
addition to those conferred by the other federableyment discrimination statutes (Lewis and
Norman 200l1a: 2-19; 2001b: ch. 1.A). As constrbgdcourts, they afford more extensive
economic remedies for successful plaintiffs in fitven of uncapped compensatory and punitive
damages. They have significantly longer limitasigreriods. They cover a wider range of work
relationships (reaching “independent contractossivell as “employees”). And they cover very
small employers not reached by the other laws, hhailt have threshold size requirements
(based on the number of employees) necessarygtgetrcoverage. The Civil Rights Attorneys’
Fees Awards Act of 1976 added a fee shifting promigo the Reconstruction civil rights
statutes.

The federal statutes governing job discriminatios @verlaid by a set of state statutes of
varying substantive reach and heterogeneous enfierdeprovisions. Every American state but
Alabama has statutory prohibitions against jobriisination on the grounds regulated by Title
VII (race, national origin, gender, and religionhome important differences between state and
federal law arise where state statutes go beyowérdé statutes and provide additional
protections and remedies. Among the most comma@raresions of statutory protection are
coverage of employers with fewer than fifteen emppés (which is Title VII's threshold);
provision of additional remedies, such as uncappedpensatory damages; longer limitations
periods; and protection of classifications not heatby federal law, such as sexual orientation,
marital status, association, arrest record if navadion followed, genetic information, and
tobacco use (Buckley and Green 2000; Ruthergle)201

There are also significant differences in enforceinpeovisions. Of twenty-eight states
with fair employment practice laws in 1964 (i.etreqexisting Title VII), twenty-one used the
administrative cease-and-desist model, four usdéyg @minal and no civil sanctions, and three
lacked enforcement provisions and were strictlyumtdry (Equal Employment Opportunity
Commission 1968: 5-6; Bureau of National Affairs649 None contained a private right of
action. As state job discrimination statutes spr@aoss the nation after 1964, they continued to
rely heavily on administrative authority, but thekifted toward a hybrid approach in which
private lawsuits would also play a significant raded this shift included amending many pre-
1964 state statutes to add private rights of action

All state laws provide that an agency or departmesit handle complaints of
discrimination (General Accounting Office 1997). oM states have fair employment practice
commissions with far greater administrative powleant the EEOC, typically including the
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authority to adjudicate claims, issue cease-angsdesders, and provide a broad range of
remedies, including injunctive relief, monetary dayes, and attorneys’ fees (Buckley and Green
2000; Rutherglen 2010). A large majority of statese incorporated private enforcement into
their job discrimination statutes. Although these extensive variation in the details of
enforcement rules in state job discrimination s&#uthe enforcement frameworks can be
grouped into three broad categories (Bureau ofdNatiAffairs 2005; Buckley and Green 2000;
Catania 1983: 819-32; General Accounting Office 7t968-7). First, some states follow an
election of remedies model, allowing the claimamtchoose between a private lawsuit and
recourse to the administrative adjudication procedwith no requirement of using the
administrative procedure before filing suit. Setosome states require that claimants submit
claims to the state agency and wait for it to reaatecision, or until some specified period has
elapsed, at which time a private de novo lawsugeasnitted. As in the case of Title VII, this
model can allow a full and fresh evaluation of airal by a trial court after an administrator has
found the claim to lack merit. A third group o&tds have no private right of action, making the
administrative venue the only one for seeking feligth access to appellate review in court
based on a highly deferential standard of revielie third approach—containing no private
right of action—is the least common of the threedeis (Eisenberg 2009).

b. Legislative Motivations for Creating the Title VII Framework

Recent work has investigated what has motivatedy&ss’s massive reliance on private
litigation, with very modest administrative powerns, the implementation of federal job
discrimination laws, starting with Title VIl of th€RA of 1964, and escalating in the CRA of
1991 when Title VIl was last importantly amendedr{fang 2010a). We draw on this work for
the summary account provided below. Consisterth Wie discussion of separation of powers
institutions in Section IV.C, the evidence showsttldeological and institutional conflict
between Congress and the President has repeatediy-thme, in many different areas of civil
rights, and across multiple configurations of paxtytrol of Congress and the presidency—been
a central cause of Congress’s self-conscious nzalitin of private lawsuits at the expense of
administrative power. It also shows that the coraton of fear of bureaucratic drift and
concern about the public expense of administratiy@ementation has encouraged reliance on
private enforcement.

In 1964, liberal civil rights advocates wanted &a piscrimination enforcement regime
centered on strong administrative adjudicatory psywaodeled on the National Labor Relations
Board, with no private lawsuits. This preferencasweflected in the job discrimination bill
initially introduced by liberal Democrats. At thane, the Democratic party, which held a
majority in both chambers, was sharply divided osigil rights, with its southern wing deeply
committed to killing any job discrimination (or @ih civil rights) bill. In light of these
insurmountable intraparty divisions, passage of @A of 1964 depended on conservative
Republicans joining non-southern Democrats in stppfche bill.

Wielding the powers of a pivotal voting bloc, consgive Republicans stripped the
EEOC of the strong administrative powers initialproposed by advocates of the job
discrimination title, and provided instead for @te lawsuits with economic incentives for
enforcement, including attorney fee awards for gileyg plaintiffs. Generally opposed to
bureaucratic regulation of business, Republicass &ared that they would not be able to
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control an NLRB-style civil rights agency in thens of their ideological adversaries in the

executive branch. However, in a political envir@mhmarked by intense public demand for

significant civil rights legislation, some meaninbénforcement provisions were necessary, and
to conservative Republicans private litigation wasferable to public bureaucracy, especially in
the hands of the Kennedy/Johnson administratiomms¢chwthey thought would be overzealous

enforcers and would pursue an excessively libenglementation program. Thus, conservative
Republican support for Title VII was conditioned anlegislative deal that traded private

lawsuits for public bureaucracy. Plaintiffs’ ecomc recoveries would be limited to back pay

and attorneys’ fees, and cases would be trieddggsi rather than juries.

This choice, grounded in fear among pivotal le¢gesta that the President would
commandeer a powerful agency to pursue his owrcypalgenda, had long-run transformative
effects on the enforcement preferences of civihtsgadvocates. They had initially been
sanguine about agency implementation and dubiousutalthe effectiveness of private
enforcement of Title VII, even with attorney fee aads for prevailing plaintiffs. Their
skepticism about private enforcement was basedrnsiderable measure on the long-recognized
gross underenforcement of Reconstruction era cighits laws, which relied exclusively on
private enforcement (although they did not allow fecovery of attorneys’ fees). However,
developments regarding enforcement in the decaétenviag passage of the CRA of 1964 did
not match civil rights advocates’ expectations. the late 1960s, they observed a severely
underfunded agency lacking the basic material megsunecessary to carry out its mission.
They also witnessed a bureaucratic enforcementrajysaapparently not committed to using its
administrative capacity, however limited, for agggiee enforcement. Even aside from resource
issues, the federal bureaucracy appeared to therardgc, establishment-oriented, politically
timid, and vulnerable to capture. The situatioewgmarkedly worse when President Nixon
assumed office in 1969. The executive branch becamre conservative, and civil rights
liberals began to attack it openly, claiming thatwas willfully sabotaging civil rights
enforcement by the federal bureaucracy.

Alongside this waning faith in the administrativiate, civil rights liberals observed
levels of private enforcement that far exceededr teepectations, as well as courts inclined
toward broadly pro-plaintiff interpretations of [EtVI. The 1964 CRA’s attorney fee
provisions had the effect of contributing fundsciuil rights groups that prosecuted lawsuits,
bolstering their litigation programs and enforcemeapacity. Critically, it also brought into
being a private, for-profit bar to litigate civiights claims in general, and job discrimination
claims in particular. Civil rights groups cameview the private civil rights bar as a valuable
enforcement infrastructure to be cultivated ane@itaged through fee shifting rules.

These developments drove an inversion of civiltdgiroups’ assessment of the relative
merits of private litigation versus public enforaemh, strengthening the former and weakening
the latter. They mobilized to extend the fee sigfpprovisions of Title VII across the entire field
of civil rights as a way to bolster enforcement ahdiate dependence on the (then Nixon-Ford)
federal bureaucracy, which they regarded as nofgeble, but hostile. They secured from allies
in a Democratically controlled Congress the extmmsof statutory fee shifting to school
desegregation cases in 1972, to voting rights daséd75, and then to all other civil rights laws
still lacking a fee shift in the omnibus Civil RighAttorney’'s Fees Awards Act of 1976. The
latter law added fee shifting provisions to theildRights Acts of 1866 and 1871, both of which,
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as discussed above, have been construed to proaides of action for job discrimination. In
the early 1970s interest group advocacy to extbedptivate enforcement model of Title VII
(introduced by conservative Republicans) went bdyoil rights to embrace environmental,
consumer protection, and “public interest” regulatin general.

Thus, over roughly a decade following the passdgie 1964 CRA, fee shifting was
expanded and became an entrenched part of jobrdisation and other civil rights laws. The
resulting privatization of implementation costs wdouted significantly to the broad support
these laws attracted from legislators in both malitparties. By the early 1970s budget deficits
emerged as a politically salient issue, strengtigettie hand of conservatives wanting to oppose
new governmental interventions that would entakrgbng on bureaucracy, and increasing
incentives for all legislators to privatize the tosf regulatory enforcement by relying on private
enforcement regimes (Melnick 2005). In debates omal rights implementation in the early to
mid 1970s, the budgetary efficiency of private t&ggbf action coupled with fee shifting emerged
as a key justification on which Democrats and Répabs could agree. This efficiency
justification dovetailed naturally with an anti-leaucracy theme: fee shifting does not add to the
federal budgetandit does not grow the federal bureaucracy, legistain both parties argued in
unison.

A major moment of development in Title VII's enfercent regime occurred with the
CRA of 1991, when Congress built on Title VII's yate enforcement framework by adding
compensatory and punitive damages, and the rightrigd by jury, thereby substantially
increasing the volume of private enforcement. T#kA of 1991 was ultimately the result of
growing ideological polarization between the Prestdand Congress on civil rights policy
(among many other policy issues). The legislatieice was encouraged by policy conflict in
the sphere of civil rights throughout the 1980sneein a predominantly Democratic Congress
and the Reagan administration, including an acrimenstruggle over control of the EEOC in
particular and the civil rights bureaucracy in gahe It was fueled, correspondingly, by
ideological conflict between Congress and a fededitiary that grew, with the appointment of
many judges by President Reagan, increasinglyftectehe administration’s position on civil
rights.

In the summer of 1989, a newly ascendant consee/&tipreme Court majority rendered
a series of decisions curtailing Title VII's priea¢énforcement regime that were clearly intended
to reduce private enforcement. Civil rights groupsl their allies in Congress responded
decisively by enacting the CRA of 1991, not onlyeniding most of the offending court
decisions, but also adding new monetary damageguaytrial provisions with the express goal
of increasing private enforcement. Explicitly pimng to subversion of government enforcement
by EEOC leadership and the President, and theréadticongressional oversight to remedy the
situation, civil rights advocates elected to mdsiliprivate litigants and their attorneys, using
economic incentives, to do what the administrasitage would not.

Thus, the claim that legislative-executive compatitfor control of the bureaucracy
within the American separation of powers systenmseauCongress to rely on private litigation
for statutory enforcement, as an alternative oumatjto public enforcement, is strongly borne
out by the story of federal job discrimination kgtion (and civil rights legislation more
broadly). The evidence further suggests that amscabout bureaucratic drift—resulting from
such factors as bureaucratic laziness, timidityGapture—also contributed to the choice to rely
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on private enforcement. At times budgetary conrc@atao encouraged private enforcement as an
alternative to raising revenue to underwrite adstrative capacity. Finally, the events leading
to passage of the CRA of 1991 powerfully illustréte way in which growing ideological
polarization between the political parties (andrefiere between Congress and the President
during periods of divided government) has contebuto the remarkable growth in private
enforcement litigation since the late 1960s, note8ection IV.C. That polarization cannot be
better encapsulated than by President Reaganle bdth congressional Democrats over civil
rights policy in the 1980s. As discussed below, rgsulting CRA of 1991 helped to catapult job
discrimination suits to their current position argotihe most common types of litigation in
federal court.

¢. Empirical Research on Private Enforcement of Job Discrimination Statutes

In this subsection we discuss what is known abobt discrimination litigation from
empirical research focusing on (1) the extent &f gliscrimination litigation, (2) whether job
discrimination litigation is an effective regulayaiool, and (3) whether it is an effective vehicle
to provide relief to victims of discrimination.

Private actions enforcing federal civil rights imgloyment statutes are one of the largest
categories of suit reflected in statistics complgdhe Administrative Office of the U.S. Courts.
In the last decade, there has been an average&®@116uch suits per year, 98 percent of which
were privately prosecuted, with two percent prosstiby the EEOC or the Department of
Justice’® There are no data available on the volume ofditon under state employment
discrimination laws that permit a nationwide asses# of how much private enforcement exists
at the state level. However, one very recent antk gxtensive study of the implementation of
job discrimination statutes in California does pgrsuch an assessment (Blasi and Doherty
2010). Itis possible to estimate, extrapolatiragnT data in the study, that roughly 42,782 private
job discrimination suits were filed in Californigage courts in the eleven years from 1997 to
2007 Data compiled by the Administrative Office of thimited States Courts indicates that
during the same period there were 12,128 job digngtion suits filed in California’s four

0 Judicial Business of the Unites States Courts1 200D
(http://www.uscourts.gov/Statistics/JudicialBusisi@spx).

*1 Our estimate is based upon the following. Undalif@nia law, it is necessary to file
a complaint with the state administrative agenaegrgp filing a lawsuit, but claimants are free to
request a right to sue letter immediately upomdili There were 212,144 administrative charges
of discrimination filed with the state agency inli@ania in the twelve years from 1997 to 2008
(Blasi and Doherty 2010: 26). In order to matck geriod for which we have data on federal
job discrimination filings in California, discusséater in this paragraph, we subtract the mean
value of one year’s filings during this period @79) to estimate that 194,465 charges were filed
from 1997 to 2007. Based upon sampling, Blasi @BoHerty estimate that at least twenty-two
percent of these charges were followed by a prilatesuit in state court (id.: 11). Thus, our
rough estimate is that for the period 1997 to 2@@énty-two percent of 194,465 charges led to
42,782 state court job discrimination suits filgdgdvivate plaintiffs.
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federal district court§? Thus, during this period about 78 percent ofd@zrimination suits in
California were filed in state courts.

This suggests that, in at least some parts of dbety, state courts are the primary locus
of private enforcement of job discrimination lawdowever, we think that it would be a mistake
to generalize from the case of California, forsitikely among the states where the federal-state
balance on private enforcement of job discrimimatiaws is most skewed toward state court
litigation. California is among the states with chumore extensive job discrimination
prohibitions than exist under federal law—includotigcrimination based on association, marital
status, and sexual orientation—and its job diseration laws reach employers that have too few
employees to trigger coverage by federal statukesther, it is widely believed in the U.S. that
plaintiffs’ lawyers tend to regard state courtsnagre ideologically hospitable to their claims
than federal courts, and given California’s libgalitical environment, this is likely to be more
true in California that in most other states. Hjnat must be remembered that some states’ laws
provide no private right of action at all.

Figure 1 plots (1) the annual number of administeacharges filed with the EEOC
under all statutes that it administers, (2) adniatsre charges filed under Title VI, (3) privayel
prosecuted job discrimination lawsuits in fedemalit, and (4) such lawsuits prosecuted by the
EEOC or the Department of Justf@e. Note that the scales for lawsuits and adminiseat
charges are different, with the number of suitéeotéd on the left y-axis, and the number of
EEOC charges reflected on the right y-axis. Pt®rl978 Title VIl was the only statute
administered by the EEOC. In 1978, as noted al©gagress shifted administration of the Age
Discrimination in Employment Act from the Departnheh Labor to the EEOC, and thus prior to
1978 the plots of Title VII charges and of all EEOl@arges are coextensive. After 1978 the plot
of all charges begins to exceed the plot of Titlé sharges as age claims flowed into the
EEOC’s administrative system. The Americans witlsabilities Act's job discrimination
provisions became effective in July 1992, and tafier 1992 the plot of all EEOC charges
begins to exceed the plot of Title VII charges byider margin as disability claims flowed into
the EEOC’s administrative system.

2 Federal Court Cases: Integrated Data Bageaintained by the Inter-University
Consortium for Political and Social Research.

3 Data for the EEOC charge figures for 1970 to 2@@2e provided to us by the EEOC's
Office of Research, Information and Planning, asd2003 to 2010 they were obtained from the
EEOC’s website Http://www.eeoc.gov/eeoc/statistics/enforcemengindfm). Data on job
discrimination lawsuits for the years 1970 to 200&e drawn from thé&ederal Court Cases:
Integrated Data Basemaintained by the Inter-University Consortium féolitical and Social
Research, and for the years 2001-2010 they were fidoa Judicial Business of the U.S. Couyrts
2001-2010 Hittp://www.uscourts.gov/Statistics/JudicialBusinaspy, produced by the
Administrative Office of the U.S. Courts.
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FIGURE 1. Trendsin Job Discrimination Litigation
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The statutory bases for the lawsuits in the fignotude all the statutes mentioned in the
last paragraph, and also suits brought under thi¢ Rights Acts of 1866 and 1871, which have
no EEOC filing requirement. The number of job distnation suits mainly sloped upward
from 1970 to 1983, with a plateau in the middleladt period; gradually declined from 1983 to
1991; shot up sharply from 1991 to 1997; and hasre=l since then, possibly plateauing in the
last few years. Regarding the post-1991 rise, esliacuss below, the CRA of 1991’s addition
of new damages and jury trials to Title VIl is alggpart of the cause. The 1992 effective date
for the Americans with Disability Act’'s employmepitovisions also contributed, bringing a new
type of claim into the legal system. The post-12#¢line is notable, but we hazard no
explanation for it here; it is susceptible to méamgoretically plausible accounts among which we

cannot adjudicate.

There have been several studies to evaluate teetefhf the CRA of 1991's amendments
to Title VIl—which added compensatory and punitideamages, and jury trials—on private
enforcement activity. Farhang (2009) examinedrilaence of the CRA of 1991 on the volume
of private Title VII charges filed with the EEOCofn 1980 to 2002. As previously discussed,
such administrative filings are a legal preconditto filing an action in federal court, although
they do not reveal whether a court action was syums#ly filed. A substantial proportion of
federal employment discrimination claims are sdtdéter an EEOC charge is filed because of
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the threat of litigation, but without formal litigation beinmstituted?* It is well recognized that
potential liability “in the shadow of the law,” vibut formal legal action, profoundly shapes
whether and how cases settle without litigation @gkin and Kornhauser 1979) . Because
EEOC filings reflect the fulfillment of a formaldeal precondition to litigation, they capture both
cases that ultimately enter litigation and thoss gettle after the threat of litigation is invoked
The study reports that passage of the CRA of 198aght about a statistically and substantively
significant increase in Title VII charges filed all four protected categories (gender, race,
national origin, and religion). In aggregatenitieased total Title VIl complaints by 58 percent.
Farhang and Spencer (2011) evaluate the impabedCRA of 1991 on the probability that Title
VIl plaintiffs are represented by counsel in litiga. Analyzing cases filed in the Northern and
Eastern Districts of California between 1980 and®@Othey find that the CRA of 1991
substantially increased the probability that TWlk plaintiffs would be represented by counsel.
Consistent with the framework we set out SectionBlVtogether these studies show that
provisions in private enforcement regimes affectthg value of claims can significantly
influence both the volume of private enforcemertivag, and the ability of claimants to obtain
counsel.

There is also a body of work investigating the @leof job discrimination litigation on
the organizations sued, primarily with an eye teseasing whether litigation is an effective
regulatory tool (we discussed the theoretical delsairrounding this issue in Section IV.A).
There is a substantial literature in organizatiosatiology evaluating the ways in which
organizations have responded to civil rights lanaghjbiting employment discrimination. It has
produced considerable evidence that passage @f Vitlof the CRA of 1964, and subsequent
job discrimination laws modeled on it, caused tlegaliopment and diffusion of formal rules,
policies, and positions that were ostensibly caltad to reshape personnel decision-making in
organizations to improve compliance with equal eypient opportunity laws, or at least the
appearance of it (see, e.g., Dobbin et al. 1998|r&an 1992; Edelman 1990; Sutton and Dobbin
1996; Kalev et al. 2006). Such policies includer, &xample, efforts aimed at increasing
objectivity in evaluating employee performancetisgtpay, and awarding promotions; policies
providing for formal internal review of complainéé employment discrimination, among other
grievances; programs for training managers and atadut compliance with civil rights laws;
and policies formally establishing responsibilityr fimproving opportunities for women and
racial minorities in the workplace. This literaguscknowledges and grapples with the question
whether such formalized employment policies acyuatiprove employment opportunities for
protected groups, or are just symbolic gesturesutated to make employers appear fair and
provide them a defense in the event of litigation.

In characterizing the body of research on the wguy efficacy of job discrimination
lawsuits, it is useful to distinguish, as we didSaction IV.A, between specific deterrence and
general deterrence effects of enforcement actiyecific deterrence refers to the effects on the
future conduct of the target of enforcement, wigéneral deterrence refers to the effects of
aggregate levels of enforcement activity on theuritconduct of members of the regulated
population, separately from whether they have digtbaen the target of enforcement.

*4 No data exist that would allow an estimate of whetcentage of EEOC charges are
dropped by claimants after the administrative pedagg in the absence of any redress offered by
the respondent rather than as part of a settlement.
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Studies of the specific deterrence effects of jobcrimination litigation have not
distinguished private actions from those prosecuigdgovernment officials, nor have they
distinguished federal from state court lawsuit@ather, their primary research design has been to
compare organizations that had been subject toj@nyliscrimination lawsuit with those not
previously subject to suit, in order to assess hdrebeing sued caused organizations to adopt
policies calculated to improve compliance with ghicrimination laws, or whether they actually
increased the proportion of women and racial mtresiin managerial positions subsequent to
suit. The earliest such studies evaluated whethgainizations that had been sued were more
likely to have polices ostensibly aimed at compt@nwith job discrimination laws than
organizations that had not been sued. The stddigsd no specific deterrence effects (e.g.,
Edelman 1992: 1559, 1564; Konrad and Linnehan 1895). However, as Edelman (1992:
1550) points out, comparisoasrossorganizations subject to suit and those not stilbgesuit is
problematic because, although those subject taxsaytbe prodded into undertaking compliance
efforts, the worst violators may be more likelylte sued, making it difficult to disentangle the
countervailing effects.

More recent studies of specific deterrence havadadothis problem by deploying
research designs and methods that evaluate thetseféé job discrimination suitsvithin
organizations over time, and they have also usedatitual proportion of women and racial
minorities in managerial positions, rather than #u®ption of formal compliance polices, as
their dependent variable (Kalev and Dobbin 200Gdsis 2008). These studies do find specific
deterrence effects. Examining a large sample igaf@ organizations spanning many industries,
Dobbin and Kalev find that organizations that héaeen targets of job discrimination lawsuits
subsequently increased the proportion of women rathl minorities in management. In a
study focusing on the supermarket industry, Skaguss that corporations targeted by sex
discrimination lawsuits subsequently increasedasgmtation of women in managerial positions
in stores operated by the corporation.

Other studies have investigated the general demsreffects of job discrimination
lawsuits. In the earliest study of this sort thet found, Leonard (1984) analyzed changes in
employment demographics between 1966 and 1978fcamdl that the number of class action
Title VII suits (aggregating public and private peautions) within a state and against a
defendant in a particular industry was significa@tssociated with employment market gains for
African Americans within that state and industry.eonard’s findings point to the general
deterrence effects of class action cases, but doeypot speak to the effects of (vastly more
prevalent) individual suits, or to the issue of #f@cacy of private litigation as distinct from
prosecutions by governmental actors.

Kelly and Dobbin (1999) test the effects of thesKriof litigation” on compliance
behavior by organizations concerning pregnancyridnscation prohibited by the CRA of 1964,
and they find no general deterrence effects. Hewexecause they were interested in the effects
of litigation in general, rather than private ldaigon in particular, they aggregated enforcement
actions prosecuted by the administrative statebgngrivate parties. Further, due to lack of data
on actual filings of the type of cases studied dpsescy discrimination), the authors’ measure of
“the risk of litigation” was based on a count ofiéeal judicial opinions appearing in the Lexis
database, at both the district and appellate l®fehe relevant type of cases. It is not evident
that this count of trial and appellate level judlobpinions is directly or consistently correlated
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with case filings so as to capture the “risk ofation.” Finally, the study did not attempt to
capture any geographic variation in where thedtimn occurred relative to the location of
organizations studied—it simply evaluated whethesiagle national number (of judicial
opinions) was correlated with policy adoption bgamizations spread across the country.

Two recent studies attempt to investigate the isstiggeneral deterrence and job
discrimination litigation with more attention to @graphic variation, and both find general
deterrence effects. Charles Epp (2009), studyintarge sample of local governmental
employers, finds that litigation “support structsiren the local community—measured as the
size of the bar in the locality specializing intsuagainst government—were significantly and
positively associated with state governmental eyge propensity to adopt serious measures
directed at compliance with prohibitions againstrkptace sexual harassment. The U.S.
Supreme Court has recognized workplace sexual $raeag as a form of gender discrimination
that violates Title VII Meritor Savings Bank v. VinsdlB86), and it is a substantial source of
Title VII claims. The compliance measures that Bpalyzed included policies requiring the
investment of resources, such as grievance proesdemployee training, and oversight by legal
staff. It seems reasonable to assume that lavgpe&salizing in suits against government will be
composed entirely, or almost entirely, of privaectsr lawyers. This finding held in an
empirical model that controlled for whether an eomypl had actually been sued. Although Epp
does not include in his model a direct measureggfegate litigation activity in the relevant
geographic area, his measure of lawyer speciadizati the relevant practice area interestingly
captures the potential for litigation to be molelizagainst violators.

Farhang (2010b) analyzes a sample of primarilygbeivorganizations and assesses what
explains their adoption of employment policies tha¢ both ostensibly designed to increase
employment opportunities for women and racial mies, and that also have been
demonstrated, in another study, to actually in@etd®e proportion of women and racial
minorities in managerial positions (Kalev et al08)) The policies are affirmative action plans
with concrete goals and time tables, the creatfaat teast one full-time position responsible for
equal employment opportunity compliance within thrganization; and the establishment of
committees and task forces with responsibilityifoproving opportunities for women and racial
minorities within the organization. The study marprivately prosecuted from governmentally
prosecuted federal lawsuits, and tests the gerd@drrence hypothesis by evaluating the
influence of rates of private federal job discriation litigation at the level of the federal juditi
district®® It finds, controlling for whether an organizatibas actually been sued, that higher
rates of policy adoption by organizations are assed with higher rates of private federal job
discrimination litigation in the districts in whidhey have offices. Together, the Leonard, Epp,
and Farhang studies arrive at similar conclusiansgia variety of different research designs and
measurement strategies. All three studies fimteg® deterrence effects associated with higher
levels of private enforcement.

Finally, two empirical studies have attemptedagsess how well job discrimination
plaintiffs fare in the litigation process. Bothamwined federal job discrimination litigation, and
both reached the conclusion that job discriminaglantiffs fare badly. Clermont and Schwab’s
(2004) strategy of evaluation is to compare joleritisination suits to the rest of the civil docket

*> There are ninety federal districts across thg fifates and the District of Columbia.
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in aggregate. They find that job discriminationtsuas compared to the mean rates for all other
civil cases aggregated together, are less likelgettie early, to win on summary judgment, to
win at trial, or to win on appe&f.

Nielsen, Nelson, and Lancaster (2010) analyze gelaationwide sample of Title VII
cases filed in federal district courts between 1888 2003, and they provide a detailed portrait
of litigation outcomes. They report that:

» 19 percent of cases are dismissed;

» of cases that continue (81 percent of overall ddi 50 percent are settled prior to the
filing of a summary judgment motion;

» of cases that reach summary judgment (31 perceaverfall filings), plaintiffs lose 57
percent of the time;

» of cases that survive summary judgment (14 perckoverall filings), 57 percent settle
prior to trial;

» of cases that continue to trial (six percent ofralldilings), plaintiffs prevail 33 percent
of the time.

The study authors sought to identify settlement amsy but they were able to do so in only 75
of 945 cases in their sample that had settledntéan settlement amount for those 75 cases was
$30,000. We note that the mean settlement valperted is based on only eight percent of the
settled cases in the sample, and it seems quitgbb®dghat there is selection bias at play in
whatever process led to disclosure of the settl¢figures for that eight percefit.

2. Other Common Law Countries
a. England and Wales

Job discrimination in England and Walsesprohibited by a series of laws. The earliest
such laws were the Equal Pay Act of 1970, the Sexrnination Act of 1975, and the Race
Relations Act of 1976, and over the past fifteemrgethe principle of nondiscrimination in
employment has been extended to disability, seguahtation, religion, and age, among other
classifications (Dickens 2007: 464). The EqualAgt of 2010 consolidated numerous
antidiscrimination laws, including job discriminati laws, into a single and more uniform
statutory framework. The enforcement regime gaweriob discrimination laws is a hybrid of

“% |t bears noting here that all civil litigation @ththan job discrimination is a quite broad
category (which includes contracts disputes, seesriantitrust, banking, consumer, labor, and
environmental litigation, among many other type#)is not entirely clear why lower rates of
success on the dimensions they measure in theodrgd discrimination amount to a “sad
story,” as they put it.

*" For example, if larger settlements are more likelype governed by confidentiality
stipulations—because employers don’t want publiofylarge payouts to encourage litigation
against them, or to signal guilt of the chargeslistrimination—then the $30,000 figure could
be downward biased to a significant extent.
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private and public enforcement, with private enéonent playing the dominant role. In this
system, “the individualized, private law model pyednates” (id.: 479).

Employees wishing to assert claims under these hawa submit them to administrative
employment tribunals, which handle all manner ofplryment disputes, with discrimination
claims comprising a small fraction their total worloesigners of this system of employment
tribunals—which preexisted job discrimination staj and which were previously called
industrial tribunals—self-consciously chose adntmi$ve tribunals rather than courts based
partly on the judgment that they would be less lgpdess procedurally formal, and less
adversarial, while being more expeditious and exfdankes 1994:. 88-89; Sternlight 2004:
1431-32). Martin Partington reports that anothezaSon that employment tribunals were
established was fear of swamping of the countytsooy employment disputes.” Calls have
repeatedly been made to create a tribunal systecnséol specifically on employment
discriminationclaims, but this reform has not materialized (Rick 2007: 477).

Employment tribunals are three-person panels, eastposed of an attorney chair, a lay
member from the management side, and a lay member the employee side, although
laypersons are directed to be impartial rather tlmaact as representatives of one side or the
other. In gender cases tribunal administratoengtt to place at least one woman on the panel,
and in race cases they attempt to select at legsiperson with “race relations” experience or
expertise (Mankes 1994: 89; Sternlight 2004: 1433)e hearings held by employment tribunals
are adjudicatory in nature, and although less forthan court proceedings, they follow a
simplified model of the adversarial process. Thecess is party-centered in the sense that
parties or their counsel are responsible for prtasgriheir own cases. Each side can adduce
documentary evidence and call witnesses, with hgariypically lasting from one-half to three
days. Tribunal decisions are appealable on matietaw only (Dickens 2007: 474, 478;
Mankes 1994: 92; Sternlight 2004: 1433-34).

Alongside this administrative adjudicatory procélssre is a simultaneous conciliation
process. The conciliation function is performedtbg Advisory Conciliation and Arbitration
Service (ACAS), which is a wholly separate governtakagency. When an employment
discrimination complaint is filed with the employmetribunal, a copy is forwarded to the
ACAS, and a conciliation officer is assigned. Tifcer’s function is to provide information to
the parties about the tribunal process and relelaamt and to attempt to facilitate a voluntary
settlement (Mankes 1994: 91; Sternlight 2004: 133)1- According to data from 2001-02, 77.5
percent of employment discrimination claims wersteed during this conciliation phase, while
22.5 percent were resolved in the tribunal pro¢8ssrnlight 2004: 1435). However, the high
rate of resolution during the conciliation phaseludes both cases that claimants simply
abandon as well as cases in which some settlemaachieved, and withdrawal or abandonment
comprises about one-third of cases sent to ACA8SK@is 2007: 479; Sternlight 2004: 1443).

One recurrent concern surrounding the tribunalcgses is the frequent lack of
representation for claimants. Martin Partingtoporgs that one of the initial intentions behind
the design of the tribunal system was to fashipnogess sufficiently uncomplicated “to operate
in ways which enable parties to take cases wittlmiexpense of hiring lawyers to prepare cases
and represent them.” He continues, however, bingdhat in practice “the complexity of the
law has grown to such an extent as to make usegaf representation if not essential at least a
very important consideration for those taking cgsésliscrimination] against their employers”
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(see also Sternlight 2004: 1437-40). Richard Meath observes that “[llegal aid is not
generally available for employment tribunal casesMany claimants in this system are
unrepresented, and this places them at a consldedidadvantage (Dickens 2007: 478-79;
Sternlight 2004: 1436). Some critics have alsogssted that the increasing complexity in job
discrimination proceedings in employment tribunaisted by Partington, also necessitates
greater claimant access to discovery than is ctiyrahowed (Sternlight 2004: 1440-41).

There is one exception to this process of admatist adjudication and conciliation that
pertains to gender claims only. Under a EuropeaiotJ Directive issued in 1976, persons
asserting claims based on gender discriminationt i@germitted to pursue their claims in a
court of general jurisdiction rather than only pesialized administrative tribunals. Despite this
option, however, the vast majority of claimantseatisg gender discrimination proceed through
the administrative tribunal process rather thaoaurt (Sternlight 2004: 1437).

The general approach to damages is that plaird#fsbe awarded compensation for all
past and future injuries, including financial lopsrsonal injury, and injury to feelings (Dickens
2007: 480; Mankes 1994: 92). There had been dasneayss in job discriminations claims, but
starting in the early 1990s EU requirements engrddheir removal, first in the area of gender
and subsequently with respect to other classiboatias well (Dickens 2007: 466-67, 480-81;
Sternlight 2004: 1441-42). In 2005-06, the meash raedian employment tribunal compensation
awards, respectively, were £30,000 and £6,600 @e discrimination cases (of 73 awards),
£10,800 and £5,500 in gender cases (of 168 awadd)£19,300 and £9,000 in disability cases
(of 76 awards) (Dickens 2007: 481, 489). Althowghployment tribunals can “recommend”
that employers take affirmative steps, such as diwagra promotion to remedy a discriminatory
course of conduct, they lack the authority to olerh relief (Dickens 2007: 480).

As for litigation costs and attorneys’ fees, Rich&doorhead reports that the English
loser-pays rule generally does not apply in empleyttribunals and thus job discrimination
claimants cannot recover costs and attorneys felegyi prevail. Nor are they liable for the other
side’s costs if they lose (which may explain whgg@ with gender discrimination claims seem
to prefer the tribunal over the court). Howevedplains Moorhead, damage-based contingency
fees are permitted in employment tribunals, and #gproach to funding representation in job
discrimination claims has grown in recent yearg @so Moorhead and Cumming 2008).

The governmental enforcement role is now concesdrat the Commission for Equality
and Human Rights, created in the Equality Act o0&0 Earlier and more specialized
commissions focusing on race, gender, and disgldigcrimination were consolidated into the
CEHR. Although the commission has powers to u#lertformal investigations as an
enforcement tool, and is given the exclusive pawditigate to remedy some forms of structural
(unintentional) discrimination, its current emplsag on seeking to achieve policy goals by
providing advice, announcing best practices, ararimmal persuasion (Dickens 2007: 475-76).
Further, although the commission may provide amse® to individual claimants, lack of
resources has led it to provide such assistangeiomases with broad policy ramifications. In
2000-01, the three equality commissions (race, gerdisability) combined provided assistance
to about 300 claimants out of 20,000 discriminatcases that came before tribunals (id.).
Private enforcement through the employment tribsimathe dominant mode of enforcement by
a wide margin.
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b. Australia

In Australia’s federalist system, there are jofcdmination laws at the state, territorial,
and federal levels. Peta Spender reports thapribtected classifications in Australia are wide-
ranging, including, but not limited to, race, rébig, age, disability, sex, sexuality, gender
identity, relationship status, and profession. dfabdlaws include the Racial Discrimination Act
of 1975, Sex Discrimination Act of 1984, Disabiliiscrimination Act of 1992, and Age
Discrimination Act 2004. In both the federal anats systems, Spender explains, “[g]Jovernment
initiated enforcement plays almost no role,” withetsystem being centered on private
enforcement.

As in the American and British systems, concitiatis an important part of the process at
the initial stage. In the federal system the daaten process is supervised by the Human
Rights and Equal Opportunity Commission, and stptessess similar administrative authorities
(Sternlight 2004: 1452). The HREOC and parallatesiand territory conciliation processes are
strictly voluntary in nature and if conciliationila claimants are free to pursue their claims
privately (in the fora described below). Creatmthis conciliation system was motivated by
the belief that it would be easy, inexpensive, ilex user-friendly, and conducive to repairing
relationships (Chapman 2000: 321-22). It alsoespnted a self-conscious choice to avoid a
litigation-centered process that policy designeefielbed could be excessively slow, formal,
costly, and likely to exacerbate rather than amaie employment discrimination disputes
(Thornton 1990: 145). The agency is authorizegttminate a complaint without conciliation if
it deems the complaint to lack merit, or the cadatibn process fails to achieve settlement
(Sternlight 2004: 1452-57). Once conciliationaeninated, the claimant can proceed to the next
stage; in practice most claims never proceed beybadconciliation stage (id.: 1453). Peta
Spender reports that “[t]here is an ongoing conadraut whether the relevant agencies are
sufficiently resourced and the consequences of fbis the conciliation phase of the
proceedings.”

In the federal system, following conciliation thaimant can file a federal lawsuit. It
used to be the case that after conciliation infélderal system, HREOC was authorized to hold
administrative hearings on claims and there waspmeate right to litigate. In the 1990s
Australian courts identified constitutional problemith the tribunal system, and this encouraged
a move to the current private right to litigatef@aeral court (Sternlight 2004: 1458-59). At the
state and territory levels, after the conciliatigmase claimants have recourse to administrative
tribunals and not to courts.

Spender describes the two track federalist framkeviar processing job discrimination
claims in Australia as follows:

In most cases, the complaint is privately initiabgdan individual with
the relevant State, Territory or Federal agencyt ttaals with
discrimination matters. The complaint is subjectonciliation and if
conciliation fails to resolve the dispute, the céenpt is either referred
by the agency to a tribunal or the complainant dgirseparate
proceedings in the tribunal... The discriminatiomgiséation states
where cases will go and most of the legislationtlué State and
Territory level adopts a more informal model of plite resolution,

-75-



which points to tribunals rather than courts... TEhésbunals are
empowered under legislation to decide their owncedores and
therefore their rules are less prescriptive thamrtso and their
procedures (including their procedures regardirsgldsure) are more
informal.

At the federal level, the Federal Court and Fedbfagistrates Court
perform the functions that are otherwise perforrbgdhe tribunal at
the State and Territory level... At the federal levehere the
Constitution requires that judicial power may obky vested in courts,
the courts are the nominated venue for discrimpmatcases and
enforcement of orders can remain within the coystesm, although the
procedures are often more formal.

With respect to damages, Peta Spender reports: rélled that may be claimed includes
injunctions (both mandatory and prohibitory) andndges. Although damages are payable, the
guantum is low relative to comparable tort claindsrecent average amount is about $24,000.”
She further reports: “The English rule as to cgstserally applies in Australia i.e. the loser pays
the winner's costs. However, in some claims (&grkers compensation claims) and in a
significant group of tribunals (e.g. the State dmdritory civil and administrative tribunals) the
US rule applies so that each party bears their cogts,” and job discrimination claims before
tribunals are within this category.

c. Canada

In Canada’s federalist system job discriminatioatiges exist at both the federal and
provincial levels, with federal law only coveringow@rnmental employers, and state laws
regulating both governmental employers and theageisector. Thus, a very large majority of
claims are handled at the provincial level. JakmiKalajdzic explains the scope of Canadian
job discrimination laws at the federal and provahéevels:

Human rights legislation in each province and fathgrprovides

protection against discriminatory treatment in amber of sectors,
including employment. Such legislation prohibitsy@oyers from

discriminating against job applicants or employeegshe basis of race,
nationality, ethnicity or place of origin, coloureligion or creed,

marital status, mental or physical disability, sexd sexual orientation.
Most, but not all, provinces also protect agairstrimination on the
basis of family status or due to a criminal conwiatfor which a

pardon has been granted. All jurisdictions prdhitiscrimination

based on age, but the definition of age varies.Omtario, protection
against discrimination in employment only extenolgérsons over 18
years of age. Mandatory retirement at age 65 isonger permitted
under human rights codes.

Human rights protection in employment has beenrpnéted very
broadly, to include all aspects of the employer-lyge relationship —
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from advertising a job posting and interviewing diglates, to wages,
promotion, workplace culture and termination.

Section 15 of the [federalCharter of Rights and Freedomalso

guarantees equality of treatment in the same pextespheres, but the
Charter applies to unlawful conduct of government agences

officials (and therefore applies only to employeafs government
bodies).

The enforcement framework is predominantly depahde private initiation, primarily
in a tribunal system, and also in court for a narrange of claims (to be discussed below),
although in some provinces human rights commissipnssess the authority to initiate
proceedings. The provincial human rights stattgpgally allow individuals to file complaints
with a human rights commission that is charged withestigating the claim and seeking to
facilitate a voluntary settlement. Most cases setled or withdrawn without entering the
tribunal process. Several Canadian practitiorszently summarized the system as follows:

With the notable exceptions of British Columbia &hnatario, Canadian
human rights statutes typically use an indirect glamt system to
process and resolve human rights disputes, whecebyplaints are
filed with a human rights commission that is chargéth investigating
the complaint and attempting to mediate a settléem#rthe complaint
cannot be settled, the commission decides whethelispose of the
complaint or refer it to the human rights triburfal adjudication.
Under this system, the commission, as opposed g¢octimplainant,
generally has carriage over the complaint and thengission, as
opposed to the complainant, generally has partjusthefore the
tribunal (Goodman and Mantas 2009: 271-72).

Note that under this system the human rights cosions play a critical gatekeeping role in

deciding which complaints will be forwarded to tinkunal. In Ontario in 2006-07, only seven

percent of claims were forwarded to the tribunalthiy human rights commission (id.: 269-70).
Interestingly, in 2008 Ontario enacted a reform ngbg claimants would be free to bypass the
commission and file their claims directly with thébunal, a change that some speculate will
dramatically increase the number of claims heatdlnals in Ontario (id.)

Jasminka Kalajdzic explains the system for initigtand processing claims, as well as
available remedies, as follows:

Human rights commissions in some provinces haveathtbority to
conduct self-initiated investigations and prosemmsgi of suspected
violations, usually those of a systemic nature. sMbuman rights
complaints, however, are initiated by the affectedividual... A
complaint of breach of the act is normally filed llge victim
personally, although some provincial codes (liketalio’s Human
Rights CodeR.S.0. 1990, c.H-19) permit a person or orgaiunato
file a complaint on behalf of the victim, with tHatter's consent.
Although the majority of complaints are settled vigediation, the
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Tribunal adjudicates many cases and has very bmpaddial authority.
The legislation adopts a “make whole” approach,ciwhiesults in the
employer being liable for all reasonably foreseedbkses, including
loss of future earnings and benefits, reinstatenagt damages for
mental distress. The Tribunal also has the powerder any number
of anti-discrimination initiatives in furtherancef @s mandate to
eliminate discrimination from the workplace for thenefit of all

workers (citation omitted).

Although substantial damages are available in thetasminka Kalajdzic observes that,
in practice, “as damage awards are not usually kigly in human rights matters, it is difficult to
retain the services of a lawyer in private practic&his issue is addressed partially because
“[tlhe Ontario Human Rights Legal Support Centre dgtaffed by lawyers who assist
complainants in filling out forms, answering genéegal and procedural questions, and in some
cases providing legal representation before thiuhal..., and [sjome community legal clinics
specialize in employment claims, while others vgtbvide advice if the client meets strict
income requirements.” Kalajdzic also reports, rdggy cost shifting, that “[a]Jdministrative
tribunals do not possess an inherent jurisdictioavard costs to a successful party.” The rules
on costs are a function of statute and vary acpresincial jurisdictions, with some (like
Saskatchewan) providing for cost shifting, whilbess (like Ontario) do not. She also observes
that “few human rights class actions have beegalid in Canada,” apparently because current
Canadian human rights law presents many obstazlelags certification (Goodman and Mantas
2009: 273).

Although the jurisdiction of administrative tribusaover statutory job discrimination
claims is usually exclusive, one exception to #rises in Ontario if a plaintiff asserts concurrent
related claims in court such as common law claifm&rongful dismissal, intentional infliction
of emotional distress, or breach of an employmentract (id: 271-72). Only in that event can
an individual litigate a statutory job discrimiraticlaim in court. Jasminka Kalajdzic explained
this fairly recent development:

Although the Supreme Court of Canada once heldpbdeference to
the expertise of the human rights tribunals, thhtiaan rights breach
could not be litigated in civil courts, courts nale permit a common
law action in tort on a contract involving behaviday the employer
that potentially runs afoul of human rights codss long as the cause
of action can stand on its own, and does not dep&nldisively on the
breach of the code. Recent amendments to Ont&mde create a new
substantive jurisdiction in the Superior Court foeaches of the Code,
so long as the claim does not rest solely on thieitstry breach (section
46.1 of theHuman Rights Codewhich came into force on June 30,
2008; citation omitted).
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C. Protecting Consumers from Unfair or Deceptive Acts and Practices
1. The United States

a. Legal Structure

Dissatisfied consumers may be able to seek redmesa number of grounds. These
include common law express and implied warranteesnmon law fraud, and actions under
statutes specifically designed to protect consurfrera unfair or deceptive acts and practices
(including deceptive advertising), either broadly targeted to specific types of products or
services. Our focus here is on the enforcemeneanéial unfair and deceptive acts or practices
statutes (UDAP).

The “granddaddy” of these statutes is the Federaldd Commission (FTC) Act,
originally passed in 1914, which declared unlawfuifair or deceptive acts or practices in or
affecting commerce.” The FTC Act created procedtwdse followed by the Commission along
with penalties the Commission could impose if iirfid persons, partnerships, or corporations in
violation of the Act. Importantly, although the Comssion could act on the receipt of
complaints of possible violation of the FTC Actatlstatute did not, and still does not, generally
authorize private rights of action; that is, beyamnplaining to the Commission, there is no
provision for private enforcement under the FTC.Aldtere are other, more targeted federal
statutes that do authorize private rights of a¢tergood example is the Fair Debt Collections
Practices Act which specifically authorizes privatgion and provides for actual damages plus
up to $1,000 additional damages (for an individbahging an actioff) and reasonable
attorneys’ fees and expend@s.

Because of the limited nature of the enforcemeatguiures authorized by the FTC Act
and the inclination of the FTC to focus on issuathvbroad, national import, the general
enforcement of measures to protect consumers frofl@ruand deceptive acts or practices not
dealt with in a federal statute targeted to a paldr set of products or services is left primarily
to state law. This is illustrated by the widely oeged filing of a lawsuit against McDonald’s by a
mother in California and the Center for Sciencehi@ Public Interest in December 20tthe
suit alleged that McDonald’s practice of includitmys in its “Happy Meals” constituted a
deceptive practice intended to circumvent pareoaltrol and teach children unhealthy eating
habits. One’s first reaction on hearing about theecwould probably be that it was filed in
federal court. In fact, it was filed in Californstate court under several California statutes

8 |n class actions, the statutory penalty can btoupe lesser of $500,000 or one percent
of the net worth of the debt collector.

9 Other federal statutes authorizing private rig¥ftaction include the Truth-in Lending
Act, Consumer Leasing Act, Fair Credit Reportingt,A€qual Credit Opportunity Act, Real
Estate Settlement Procedures Act, Homeowner’s &roteAct, and the Truth in Savings Act.
Many of these statutes also include public enfoer@mprovisions, often delegating that
authority to the FTC.

*® The filing of the suit was reported on severaliora! broadcast outlets including
National Public Radio and MSNBC, as well as in neaper both in the U.S. and in other
countries (e.g., a story appeared in@wrdianas well as th&inancial Times.

-79-



including California’s False Advertising Law, alF avhich, unlike federal statutes, authorize
private rights of action.

All of the 50 states have some form of generalugtatiealing with UDAP issues, often
referred to as “little FTC Acts>* These acts vary from state to state, with regatti b scope
and to enforcement provisions. A 2009 report pregpdor the National Consumer Law Center
(Carter 2009) describes these variations; Appediaf that report (pp. 7-10) shows a chart
summarizing some of the key differences among thees> As of July 1, 2009, all states
provided for some measure of private enforcemdtitpagh several states limit when private
enforcement may be undertaken (e.g., only whemicevulnerable groups are affected, or only
when there is some evidence of “public” impact).

Appendix B makes clear that the nature of the eefoient regime varies from state to
state. All states (except for lowa where there m@gprivate enforcement at the time Appendix B
was preparet) allow consumers to recover compensatory damadesy states provide for
multiple or punitive damages and/or statutory dassa@.e., set amounts unrelated to actual
damages}®> and many also provide for attorneys’ fees for comers who prevail in their
claims>® Many states specifically allow class actions urttleir statutes’ and many allow

*1 See Butler and Wright (2010: MSpp. 3-10) for abfiistory of the development of
these state laws.

>2 For more detailed analyses of the individual ssta¢utes, see (Carter 2009), Appendix
B  (“State-by-State  Summaries of State UDAP  Statytes available  at
http://www.nclc.org/images/pdf/udap/analysis-statieamaries.pdf[last visited December 8,
2010]. See Dunbar (1984) for an earlier effort mpile comparative information on the
strength of enforcement regimes under state deeefytide practices legislation.

>3 lowa was the last state to provide for privatehtsgof action, with that state’s law
(lowa Ann. Code §8714H) taking effect on July 1, 200

> The lowa statute referenced in the previous fdetnorovides for an award of
attorneys’ fees to a prevailing consumer and, &f finder of fact “finds by a preponderance of
clear, convincing, and satisfactory evidence thptahibited practice or act in violation of this
chapter constitutes willful and wanton disregandtfe rights or safety of another, in addition to
an award of actual damages, statutory damages tinpete times the amount of actual damages ”
(lowa Ann. Code §714H.5(4)).

> Information on statutory damages is from a dataassembled by the Searle Center at
Northwestern University Law School, and which wasdky provided to us by Professor Joshua
Wright (George Mason University School of Law).

*% About half the states allow a prevailing defendantecover its attorneys’ fees, but for
22 states this is restricted to cases in whichptamtiff's claim is determined to be frivolous or
malicious; five states allow two-way fee shiftingdonsumer cases without limiting shifts to the
defendants to cases were the plaintiff had in seemse behaved badly (this information is from
the Searle Center data set, supplemented by tiherajut Alaska, which is the only American
state with a general fee shifting system, allowsrézovery of a fraction of a prevailing party’s
fees; where the plaintiff's claim is determinedbi® frivolous or the plaintiff brought the action
to “obtain a competitive business advantage,” thartccan award “full reasonable attorney fees
at the prevailing reasonable rate” (AS 88 45.50(837
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FIGURE 2: PRIVATE ENFORCEMENT STRENGTH OF STATE UDAP LAWS
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consumers to seek compensation or damages withoutdto prove that they have in some way
relied on the deceptive information the seller jmied. Because of the state-by-state variation, it
is difficult to make meaningful generalizations abdJDAP private enforcement regimes
beyond the point that they vary.

Based on Appendix B, we can say something aboufati@r in the strength of
enforcement regimes by focusing on the strengtthefremedies for consumers in each state
(shown in the bottom panel of Appendix B). We hawanted the number of “strong” remedies
in each state, counting “mixed or undecided” eletsi@s .5, producing a score that ranges from
0 to 7. Figure 2 shows the distribution of thesereas, with one dot representing each state. What
is evident is that using the National Consumer IGewnter’s ratings, most states have relatively
strong private enforcement regimes. We also loakedee if the variation among the states
correlated with some key political indicators. Weiid modest correlations with a measure of

" Presumably class actions would be permitted irroshates under general procedural
rules providing for class actions unless a stapeifically disallowed class actions.
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citizen liberalism — 0. 20 (Berry et al. 1998) ndawith a measure of states’ tendency to adopt
innovative policies — 0.38 (Walker 1969).

Given the variation among the states, one wouldkthihat they presented a natural
laboratory for assessing the impact of enforcemmgimes with varying characteristics.
Unfortunately, to our knowledge there is no sucteagch. The core problem is measuring the
impact of the enforcement regimes because statesoti@ollect in any kind of comparable
fashion information on enforcement activities, eithn the form of complaints to consumer
protection agencies or law suits brought under UB#Rutes?

b. Empirical Research on Private Enforcement Regarding Consumer Problems®’

The empirical literature on consumer protectioruéssdoes not single out unfair and
deceptive practices for specific attention. Rathieat research focuses generally on consumer
problems and dissatisfaction. There is some seattexsearch related to specific problems that
could be labeled unfair or deceptive practiceshsascdisputes with securities dealers (Gross and
Black 2009) or arising from used-car purchases.N#lcet al. 1979).

The largest body of empirical research dealing witforcement of consumer protection
laws focuses on the actions taken by consumerssiigas in response to problems with
products and services. Little of this research sleiaectly with the role of UDAP statutes; it
deals instead with what consumers do when thegiasatisfied. The broad category of research
is typically described as dealing with “consumemgtaining,” and involves work both by
scholars interested specifically in consumer bedrafbay 1984; Mason and Himes 1973) and
by scholars approaching the question from more lafvain-action perspective (Best 1981; Best
and R.Andreasenn 1977; Ladinsky and Susmilch 198Bjli (2010b: 179-80) summarizes the
findings of research on consumer complaining:

[One study found] the most consistent factor inedwatning the
likelihood of consumer complaints is problem contefwith] a
descending order of complaint probability, begimgnimvith non-
professional services (the most likely source ahplaints), followed

°8 One might object that a rating created by the dweti Consumer Law Center reflects a
“pro-consumer bias.” Yet, scores we created hasebstantial correlation (.477) with an index
created by researchers at the Searle Center on Raguylation, and Economic Growth at the
Northwestern University School of Law (an organ@atthat appears to be more on the pro-
business side) that measures aspects of state ngensprotection laws that reflect both
“benefits” and “restrictions” from the viewpoint @faintiffs in consumer actions (see Wright
2010: 27-29). The Searle Center measure, whichdcseti#e consumer protection laws in effect
in 2004, correlated 0.30 with the measure of aitiiberalism and .28 with state orientation
toward policy innovation.

*9 See Dunbar (1984) for a discussion of his effortallect such information, and the
problems in using the information he was able t@aiobto make systematic comparisons among
the states.

% This section borrows generously from a recentenewof empirical research related to
consumer protection (Meili 2010b).
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by products and lastly, professional services [#ast likely source of
complaints among [these] three categories). Othaetofs identified in
various studies include the socio-economic stafuseoconsumer, the
significance and cost of the purchase (complaimés lkelier with
respect to more expensive products and those petteby the
consumer as more significant), the frequencies witiich the item is
purchased (i.e., complaints are more likely to da@ged over a less
regularly purchased item such as an automobileherathan a
consistently purchased household item like a cheamproduct), the
longevity of the problem (complaints are more hkehe longer a
problem lingers), the simplicity (or perceived sliopy) of the
complaint process (the simpler the process, theemikely the
consumer is to utilize it), and whether the prodwess purchased on
credit or with cash (credit users are more likeylddge complaints).
[citations omitted]

Meili goes on to note:

[T]he extensive empirical research on complainiegdvior has revealed
that third-part dispute mechanisms are more likelybe utilized by

consumers who are wealthier, white, better educdtetter informed,

younger, more inclined to view complaining in a deable light, not

fearful of antagonizing sellers or other providefsgoods and services,
more politically active, and more experienced ie farticular purchasing
category. And ... such mechanisms tend to favorgtosip of consumers,
i.e., consumers who fit into one or more of thestegories are more likely
to prevail after complaining:

Although there is nothing specific here about axgion response to unfair or deceptive practices,
there is no reason to suspect that patterns faretligpes of consumer problems would differ
substantially.

A second general area of empirical research onurnesproblems deals with the dispute
resolution mechanisms consumers employ when a eomipgb a seller or service provider fails
to produce a satisfactory resolution. AlImost alltioat research deals with administrative or
private dispute resolution mechanisms (see MeiliGR0 183); little of the empirical research
deals with consumer problems, UDAP or otherwisat thach the stage of a lawsuit.

A related point is the growth of contractually-matetl arbitration in many of the service
agreements (and some purchase contracts) thatmersisign (Meili 2010: 194). Under the
Federal Arbitration Act, contractual agreementtat@ disputes to arbitration can trump rights of
action in state UDAP laws. Whether that is true day specific issue depends on whether the
claim falls within the scope of the contract’s &rdtion clause, a question of law that tends to be
decided on a case-by-case basis, and which hasiqggodlecisions cutting in both directions
(Bland et al. 2007, 180n82). Although there is ab@f empirical research on consumer

%1 Meili (p. 181) also notes that there has beenareseon consumer complaining in
numerous countries including Australia, Canada,thedJnited Kingdom.
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arbitration®” none of that research focuses specifically oneisshat would be covered under
UDAP laws. As we observed in Section lll, “[g]overant reliance on (and enforcement under
the Federal Arbitration Act of 1925) private oragrito create alternative dispute resolution
processes to litigation, although characteristisafie of the general aspects of American society
discussed above, looks considerably less benigmwbesidered in light of recent developments
in England and Wales and elsewhere in Europe (H0a088).”

One important issue regarding private enforcementany area is whether the
enforcement regime produces an appropriate levehfafrcement, as opposed to either under- or
over-enforcement. A recent article (Butler and 3tbn 2010) argues that current state UDAP
laws produce over-enforcement, which has negatwsequences for consumer welfare. These
negative consequences, the authors argue, incligterhprices (due to costly precautions
merchants take to avoid liability) and decreasddrmation available to consumers (because
merchants and manufacturers will limit their adiséngy to insure they do not make claims that
might be deemed deceptive and hence subject thdiabtlity under UDAP laws). In work that
seeks to join theory with anecdotes, Butler anchdtan point to some fairly notorious examples
of what many would view as abusive uses of UDAPslamcluding the case of a government
lawyer who sued a neighborhood dry cleaner for 88ion under the District of Columbia
consumer protection law after the cleaner lost ia glapants. Although there appears to have
been an increase in reported decisions dealing stéte consumer protection laws in both state
and federal courts during the 2000s, it is wellwndhat statistics based on reported cases are
unreliable indicators of patterns of litigatibh Moreover, the study finds that there is very
substantial variation from state to state (id.,2124), with almost half the states showing either
no increase or a decline in reported cases bet2@ed and 2007.

Another article reports a study that sought to ewsttically assess whether state
consumer protection statutes extended protectigoritewhat was provided for in the FTC Act
(Butler and Wright 2010). This study focused on shbstance of what was covered by the state
acts rather than the enforcement regimes creatéldebgcts. Butler and Wright recruited a panel
of experts that they describe as representing gerahpolitical perspectives; they describe their
panel as a “shadow Federal Trade Commission” becsegeral had experience at or with the
FTC. The members of this shadow FTC reviewed omgpaase scenarios of representative
cases that would constitute potential violationsabfleast some state consumer statutes. The
panel members reviewed 110 case scenarios (10iohwiere based on actual FTC enforcement
actions) and then indicated (1) whether the practias “unfair or deceptive according to FTC
standards,” and (2) “whether he or she believed=ih€ would initiate an enforcement action.”
The results showed, first, that of the 100 scesaliased on state cases, the shadow FTC

%2 See Cole and Frank (2008) for a brief review ahsorecent studies of consumer
arbitration. The most recent study (Drahozal andrify 2010), which involved very detailed
coding of about 300 American Arbitration Associaticonsumer cases (about three quarters of
which were brought by consumers) did not desctieekinds of issues (although it did report the
types of businesses involved).

% This point is acknowledged by the author of theoreupon which Butler and Johnston
draw (see Wright 2010: 16-17). A further problemassessing the meaning of a trend showing
increased reporting of cases involving a particidaue is that there may be a more general
growth in cases being reported by Lexis (the souseal in the study).
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members found that 42 involved possible illegaldiart under the FTC Act; they found that all
10 of the actual FTC scenarios constituted viotetidnterestingly, the shadow FTC members
thought that only 16 of the 42 state cases wowe hed to possible FTC action.

From Butler and Wright’'s perspective, the fact tetdte consumer protection actions
often sanction activities that would not be deentledal under the Federal Trade Commission
Act is indicative of over-enforcement at the stateel. Of course, one could just as easily argue
that the provisions of the FTC Act provide for iegdate enforcement. Moreover, the fact that
less than 40 percent of the possible illegal aatiwiunder the FTC Act would lead to “possible
FTC enforcement” suggests why the FTC Act itsetijolu does not provide for private rights of
action, is probably an insufficient vehicle for erdement of laws against unfair and deceptive
trade practices.

A final issue for empirical research related tovaté enforcement of UDAP laws in the
United States is the role of consumer class actidltsough consumer cases are an area where
the small claims class action has obvious potemiah mechanism of private enforcenfént,
there is relatively little empirical research omsamer class actions. Early studies focused on a
variety of areas other than consumer cases (Alerat@d1; DuVal 1976; Garth 1992; Wolfram
1976). Many consumer class actions deal with UDgdués, and hence it would be a fruitful
area for empirical research. Still, although sormemegal studies of class actions include
consumer class actions (see Hensler et al. 1989)jterature on consumer cases is thin. This is
surprising given that consumer cases can invabveesof the most controversial class-action
issues, such as the use of coupon settlements—wieraembers of the class receive relatively
trivial amounts or forms of compensation (typicaihythe form of coupons for discounts on
future purchases) while lawyers representing thsscleceive substantial fees. In fact, a recent
study of federal class action settlements found 8&@apercent of consumer (excluding debt
collection) cases involved “in-kind” relief includly vouchers, coupons, gift cards, warranty
extensions, merchandise, services, and extendedam= policies, the highest of any of the
categories examined (Fitzpatrick 2010, 8%24Most of these appear to be cases involving truly
small claims, which defy plausible grounding in ampensatory rationale. As we observed in
Section llI:

From the perspective of private enforcement, andhan context of
American political and legal institutions, the useclass actions for
“truly small claims” is troublesome only to the ert that it advances
an enforcement goal which is not part of the applie regulatory

® Hensler et al. (1999, p. 54) found that consunases constitute about a quarter to a
third of federal class actions; a more recent stoidfederal class action settlements found that
only 12-13 percent were consumer cases, plus anétipercent dealing with debt collection
(Fitzpatrick 2010: 818).

® The next highest category was antitrust at 13guetrcThirty-seven (37) percent of the
consumer class action case settlements involveddtiye or declaratory relief. None of the debt
collection case settlements involved in-kind reli@hd only 12 percent involved injunctive or
declaratory relief. Fitzpatrick also reports thdoat a quarter of the settlement value was
awarded as fees in consumer class actions (p. 83gure in line with the percentage in most
other types of class actions.
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policy or that, either alone or in combination witther modes of
enforcement, it results in a level of enforcemdrdt tis substantially
different from that contemplated by those respdasibr regulatory
policy. In the case of federal class actions uriRigle 23, the primary
sources of potential disconnect from federal otestagulatory policy
result from the fact that the Supreme Court hasy vearrowly

interpreted the prohibition against supervisoryrtoules that “abridge,
enlarge or modify any substantive right” (28 U.S82072(b)), and
that the Federal Rules apply trans-substantivelyrl{8nk and Wolff
2010).

We were able to locate only one empirical studyu$ed on consumer class actions.
Meili (2010a) looks at lawyers and lead plaintiffi®sing his analysis on interviews with thirty-
three lawyers and twenty lead plaintiffsthe former were selected from among the membership
of the National Association of Consumer AdvocafBse lawyers were asked to select a case
they had been involved in to discuss during therinéws; “about half of the cases involved
some form of misrepresentation, fraud, or breactoatract against product manufacturers; [tlhe
other half involved abusive debt collection praesiccredit reporting errors, or discriminatory
credit terms” (p. [15]). The analysis that Meiliegents, which focuses on the lawyers’ goals and
the relationships between the lawyers and the fdadtiffs, does not single out UDAP-related
claims for specific discussion. Still, some of figlings are interesting, particularly the way that
lawyers shaped lead plaintiffs’ goals to look baydheir individual interests and toward the
interests of the class as a whole, and the tendehtlye lawyers to conflate the client and the
larger cause of consumer rights.

2. Other Common Law Countries
a. Great Britain®’

As is true in most countries, in Britain there isanplex of laws dealing with unfair and
deceptive practice®. As explained by lain Ramsay, the primary regutaiare the Consumer
Protection from Unfair Trading Regulations promuéghin 2008

® |n an earlier book chapter, Meili (2006) focusedomnsumer cause lawyers, drawing
on a small number of interviews and his own expeeerunning a consumer law clinic at the
University of Wisconsin Law School.

7 We refer here to Great Britain (and subsequentliaid) rather than to England and
Wales because the consumer protection regime isaifme in Scotland as in England and Wales;
the Office of Fair Trading (OFT) and the local Tiragl Standards Officers (TSO) function in
Scotland in the same way as in England and Waldsaaply the same legal standards and
procedures.

® There are a number of studies that include inftionaon the frequency of significant
consumer problems and actions that consumers ialesponse to those problems; most of these
studies include consumer problems among a muclderagange of problems that individuals or
households might encounter (Genn 1999; Genn andrdeat 2001; Pleasence et al. 2006;
Pleasence et al. 2010; Pleasence et al. 2003)Offiree of Fair Trading has in the past done
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The Consumer Protection from Unfair Trading (CPWRggulations
2008 is the primary law addressing unfair andegéee consumer
practices in the UK. This regulation implementsUK law the 2005
EU Unfair Commercial Practices Directive and inamvthe repeal of
over 20 existing consumer protection statutes,utiolg the previous
“workhorse” statute in this area, The Trade Desitnis Act 1968.

There are other specialized laws on misleading @amfdir practices

(e.g. the Consumer Protection (Distance SellingyuRgions 2000

and credit and financial services legislatioze(s.g. Consumer Credit
Act 1974 enforced by the Office of Fair Trading anckrlapping role

of the Financial Service Authority under the Finah&ervices and

Markets Act 2000). These agencies can police auéhg credit

practices through licensing and conduct of businesss and the

Financial Services Authority may require firms t@ka restitution. In

addition the Financial Ombudsman Service playsngportant role in

consumer redress in relation to financial services.

General consumer protection issues in Great Britirunder the purview of the national
Office of Fair Trading and local Trading Standafi§icers (TSO). lain Ramsay describes the
role of these offices in the following way:

Government enforcement combines decentralized esfoent by
Trading Standards Officers throughout the UK (ab@®0 local
authority trading standards departments throughioetUK) and the
Office of Fair Trading. Both have a duty to enforthe Act. Local
enforcement involves some proactive monitoring. fégulations may
be enforced by quasi-criminal sanctions (liabibtysing from fact of
offence with defences of due diligence: mens ragagsired in relation
to offences under grand general clause). Sanctames fine or
imprisonment.

Thus, rather than initiating actions themselvesisooers will bring complaints to their
local TSO, which will employ quasi-criminal and aidistrative enforcement powers to resolve
problems™ The idea of creating a position of Consumer Adi®caho would be empowered to
bring collective action cases to obtain consumerass, was proposed by the Labor government
in 2009, but has not been implemented by the Cwatee/LibDem coalition that came into

some surveys specific to the experience of consyralems (Office of Fair Trading 1986).
None of these studies singled out problems resemqbhiose covered by UDAP statutes in the
u.S.

%9 Available athttp://www.opsi.gov.uk/si/si2008/draft/ukdsi_9780811574 en_.1

© In 2009-10, TSOs brought only 169 criminal prosiems [see
http://www.oft.gov.uk/shared_oft/annual_report/20@301-annual-report2009-10g.pdf, last
visited December 12, 2010].
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office in May 2010"* Under existing British law and procedure, ther@ashing equivalent to
the American consumer class action.

In addition to the OFT and the local TSOs thereaareimber of specialized regulatory
agencies that also act in response to consumer laoty These include OFCOM (for the
communication industry), OFWAT (the regulator oftaraand sewerage providers), and the
Financial Services Authority (FSA). As noted bynl®amsay, in the financial services sector,
one also finds the Financial Ombudsman Service jF@&ich will investigate consumer
complaints regarding banks, insurers, investmentsfi and a range of credit providers, and then
seek to mediate and if necessary adjudicate, wveewvalid claims. The Advertising Standards
Authority is an independent, nongovernment agehey tleals with complaints about false or
deceptive advertisinf The ASA enforces Advertising Codes created by @oenmittee on
Advertising Practice (an industry organizatidh)ain Ramsay described the activities of the
ASA in the following way:

[l]n relation to deceptive and unfair advertisingpfisumers can complain
to] the Advertising Standards Authority... The A®Aan industry financed
body but it would be misleading to describe it fyras self-regulation
since the government has delegated the day to dayinstration of
broadcast advertising to it under a co-regulatiomti@ct. In relation to print
ads the ASA investigates complaints and also mmnigolvertising. It can
ask advertisers to withdraw ads, require them tee hads vetted, with the
ultimate sanction of requesting media not to camyad (rarely used). It
gives adverse publicity to ads which contraveneaide. It is well financed
and although originally established in 1960s as ethod of preventing
further legal regulation, governments view it as iaegral part of
regulation of UK advertising. In relation to the @P, the OFT regards it
as perhaps the "first port of call" in relation nasleading ads, reducing
calls on its resources. The ASA may refer caseth@oOFT as it did in
relation to e.g. Ryanair advertisifiy. It is often used as a model for
European wide regulation. Consumers do not recamecompensation for
a successful complaint so one might speculate wheaths sometimes a
method for "letting off steam."

Overall, although enforcement activities in the sutmer area in Britain are often
initiated in response to consumer complaints, therao general recourse to the courts by
consumers in the absence of a common law clainteddh of contract, breach of warranty, or

"L Ostensibly, the Government is consulting on thensDmer Advocate proposal.
Whether it will proceed in light of the financiatusation and the drastic budget cuts underway in
the UK is very unclear.

"2 The ASA’s website can be foundktp://asa.org.uk/

"3 In addition to creating the Advertising Codes (émrebroadcast advertising and one for
nonbroadcast advertising), the Committee on Adsiedi Practice provides a service to review
advertising copy prior to advertisements beingasdel in order to insure that the copy is in
conformance with the relevant Advertising Code.

4 Seehttp://www.oft.gov.uk/news-and-updates/press/20999
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fraud. Consumers can turn to the courts for indigldredress in situations where a specific
statute imposing requirements on sellers and peosittas been breached, A relatively unique
aspect of the process employed by the Financial dsthan Service is that a consumer
dissatisfied with the FOS’s adjudicatory decisioaynproceed to court (assuming a basis for a
legal claim), but a financial services providebmund by the FOS’s determination and may not
initiate an appeal to a cour.

As we noted in Section |, one area where therebleas substantial activity in court in
recent years is in the financial products area.ofdiog to lain Ramsay:

There appears to be significant numbers of clairelated to credit
transactions] facilitated partly by internet sit€daims management
companies advertised the possibility of getting ofitcredit card
contracts by relying on failure by creditors told@l proper formalities.
Recent decisions have reduced the possibility ofess in these cases.
Many claims have been taken to the Financial Ominads Service in
relation to credit cards and payment protectiguiance [PPI] which
has now been almost prohibited by the Financiali&es Authority.
The Financial Services Authority has been given grswunder
Financial Services Act 2010 s14 to require firmestablish “consumer
redress schemes” for mass claims (“where therdéas widespread or
regular failure to comply”). Judges refer to thetemporary “spate” of
consumer credit litigation but there have been ystesnatic empirical
studies of this phenomendéh.

b. Australia??

The system for enforcing consumer protection law#\ustralia is something of a hybrid
between the largely public enforcement system imaBr and the heavily private enforcement
system that exists in the U.S. Australia is a fabgystem, and consumer protection laws exist at
both the national and subnational (state and ¢eial) levels. The Federal Trade Practices Act
1974 covers issues such as misleading and decemtiveuct, unconscionable conduct, false
representations, bait advertising, pyramid sellimgeach of implied warranties such as
unmerchantable qualit)i:the laws at the state and territory level are lsimi

> Empirical studies of the Financial Ombudsman Sendre reported by Gilad (2008a;
b; 2009) and Schwarcz (2009).

® See Howells (2010), for an extended discussiohnoef this litigation came about and
some of the issues it presents.

" As with the U.S. and Britain, there are studiesAimstralia that include consumer
problems among a larger set of legal problems thdividuals and households encounter
(Coumarelos et al. 2006; FitzGerald 1983); as whth studies elsewhere, these studies do not
single out UDAP-type problems.

8 Major legislative changes were recently made &Ttade Practices Act, legislated as
the Trade Practices Act (Australian Consumer Lawj 2010. These changes substantially
improve the substantive rights of consumers. lago entitled the “Australian Consumer
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Governmental consumer protection agencies—the Aliestr Competition and Consumer
Commission (ACCC) at the federal level and equivllegencies at the state and territorial
levels—play a significant role in bringing enforoemt actions. As described by Peta Spender:

Government-initiated enforcement plays a significqate here because
the regulator (the Australian Competition and ComsuCommission—
“*ACCC”) can bring proceedings for breach of thede&ractices Act.
Similarly, the regulatory agencies operating at $tate and Territory
level can also initiate actions for breach of tlagr Hrading Acts. The
relevant venues are as follows. At the federatllethe Federal Court
and Federal Magistrates Court have jurisdiction ahdhe State and
Territory level, actions can be brought in tribun&r claims up to a
certain value (e.g. $10,000) and over that threshdh
Local/Magistrates Courts up to a certain value.(®59,000) and over
that threshold in the Supreme Courts. Most rensedre available in
the courts e.g. declaratory relief, injunctive éeland compensatory
damages though, as stated above, punitive damagearaly awarded.
These remedies are generally available in coudstr@punals up to the
monetary threshold, however because the powetsedtatutory courts
(i.e. the courts that are not superior courts &ithinherent jurisdiction)
are conferred by legislation, there may occasignad disputes about
the ambit of the power of the statutory court anbunals to make
certain orders.

However, because the consumer protection laws dadifierentiate between public and
private enforcement, and because the governmegéaiceges tend to focus on systemic issues
needing resolution, private enforcement activiilss/ a significant role. Peta Spender explains:

In most cases, the statutory provisions which erdta cause of action
do not differentiate between regulator- initiatel grivately-initiated
claims. Therefore privately-initiated claims angitg common because
the regulator generally only brings proceedings rehthere is a
systemic issue that needs to be resolved. A hyfritiis approach is
where a prosecution or a civil penalty proceedmmgnitiated by the
regulator followed by private enforcement actiogp,example through
class-action proceedings. Most of the remedieslabla to the
regulator are also available to the private indraidother than the
power to bring a prosecution or a civil penalty ggeding. However,
the ACCC has greater power to compel informati@ntis available to
private litigants under a private enforcement arctio

The ACCC will bring proceedings when a systemicéskas arisen but
in other respects relies upon private litigantgring claims for breach

Law” replaced the TPA (effective January 1, 20lihfroduced a power to declare unfair
contracts void and gave additional enforcement pswe the ACCC. Also, it appears that the
Australian Consumer Law authorizes courts to deckas null and void consumer contract
clauses mandating private dispute resolution meashen(i.e., mandatory arbitration).
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of the consumer provisions of the TPA. The misieqa&nd deceptive
conduct proceedings ... are very common in all Alisina
jurisdictions.

According to Peta Spender, “these claims are vesynngon in court and tribunal
proceedings.” Although there do not appear to bg mational-level tribunals that handle
consumer problems, at least some of the Austrataes have such tribunals.

* In New South Wales one finds the Consumer, TraddrTenancy Tribunal (CTTT)
which was created in 2002 to combine the Fair Tigdiribunal and the Residential
Tribunal”® During the 2009-2010 fiscal year, the CTT disposédabout 62,000
matters, issuing almost 86,000 ordéfsjlow many of these involved what we would
label deceptive or unfair acts or practices, waaioknow.

* In Victoria state, the Victorian Civil and Adminiative Tribunal (VCAT) deals with
a wide range of disputes including purchase andglgupf goods and services,
consumer credit, home construction, and discrironat

* In Queensland, what was the Commercial and Consufmdgrunal has been
amalgamated into the Queensland Civil and Adnriatiiste Tribunal (QCAT), which
as with the Victorian Civil and Administrative Tdhal handles a wide range of
dispute€> QCAT has a much lower volume of consumer cases tmes CTTT,
disposing of only 542 matters in Fiscal Year 20080

In addition to tribunals that handle consumer mmaitéhere are specialized ombudsman
operations at the federal level (e.g., the Telecamioations Industry Ombudsnfénand the
Financial Ombudsman Service (which merged the BepRind Financial Services Ombudsman,
the Financial Industry Complaints Services, andlttseirance Ombudsman Service in 2098).
There are also a number of ombudsman operationgngleaith consumer problems at the
subnational level. As with the tribunals, what getage of the caseloads of these operations is
comprised of matters that would might be labelethiuror deceptive acts or practices is not
clear.

c. Canada

In common with both the United States and Australlanada is a federal system, and
there are consumer protection provisions at botghfékderal and provincial level. As explained
by Marina Pavlovic:

" The Tribunal’s website can be found at http://wettt.nsw.gov.au/default.html.
80 Seehttp://www.cttt.nsw.gov.au/About_us/Facts_and_stias.htm!

81 The Tribunal’s website can be found at http://wwamt.vic.gov.au.

82 \Website at http://www.qcat.qld.gov.aul/.

8 Data from the QCAT annual report (p. 29) accessed
http://www.qcat.qld.gov.au/Publications/QCAT_Annudkport_2009-10.pdf

84 See http://www.tio.com.aul.

8 Seehttp://www.accc.gov.aand http://fos.org.aul.
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Legislative jurisdiction with respect to consumeotpction is divided
between the two spheres of government. Broadly kipga
“traditional” consumer protection issues relatedh® sale of goods and
services, including unfair business practices undgonsumer
Protection statutes, are within exclusive provihcjarisdiction.
Competition law (including misleading marketing)ntdllectual
property rights, and criminal law are within fedejaisdiction. The
federal and provincial legislatures share jurisdictover privacy and
data protection.

Broadly speaking, “traditional” consumer protecti@sues that are
legislated provincially, including unfair businegsractices under
provincial consumer protection legislation, arehwitthe jurisdiction of
provincial courts. Civil aspects of the [feder@pmpetition Act are
within the exclusive jurisdiction of the Federal b of Canada.
Intellectual property rights are within concurrgatisdiction of the
provincial courts and the Federal courts. Accessntormation and
privacy regulated by federal statues are within phesdiction of
Federal courts and within the jurisdiction of pmwial courts if
regulated by provincial statutes.

In addition, certain aspects of consumer protecti@y be within the
jurisdiction of various administrative tribunalghesr at the federal or
provincial level (for example, Privacy Commissionef Canada,
Competition ~ Tribunal, Canadian Radio  Television and
Telecommunications Commission, the CommissionerGomplaints
for Telecommunications Services. Judicial revieivadministrative
tribunals’ decisions is within the jurisdiction tfe federal courts (for
federal tribunals) and provincial courts (for prosial tribunals).

There are both federal and state agencies in Catiedahave enforcement powers.
Marina Pavolic describes the Competition Bureaa,déntral agency at the federal level, in the
following way®°

The Competition Bureau, headed by the Commissioh€@ompetition,
is an independent law enforcement agency respensibt the
administration and enforcement of the federal Cditipe Act, as well
as several other statutes. The Act provides forual @nforcement
regime—criminal and civil (administrative) and theswo regimes
cannot be pursued concurrently. “The Commissiocen launch
inquiries, challenge civil and merger matters beftite Competition
Tribunal, make recommendations on criminal matiertse Director of
Public Prosecutions of Canada (DPP), and intenasna competition

8 The quotations in the material from Professor &dels report are drawn from official
sources; in order to conserve space we have choganit the citations she provided.
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advocate before federal and provincial bodies.’e Tommissioner can
also use “public education, written opinions, imh@tion contacts,
voluntary codes of conduct, written undertakingsd gorohibition
orders.”

The specific enforcement arrangements at the pe@linevel vary from province to
province. Professor Pavlovic provided descriptiémsthe two largest provinces, Ontario and
Quebec:

The Ontario CPA grants the Minister of Consumer d&siness

Services the right to enforce the act and othersligipn for the

protection of consumers. The Minister may alseegale her powers,
and may also enter into agreements with law enfoerd agencies
from Ontario and other jurisdictions for the purposf consumer
protection. These agreements allow the Minister etxchange
information concerning breaches or possible breadiethe Ontario
CPA or related consumer protection legislation. e Tirector of the

Ministry of Consumer and Business Services musitaei a public

record of compliance orders issued under the GntaRA as well as
other documentation (“Consumer Beware List” ). Thieector of the

Ministry of Consumer and Business services (diyeat through

delegated authority to others) has both investigatind enforcement
powers regarding consumer protection... When a coasumakes a
complaint to the Ministry, attempts are made byGoasumer Services
Bureau to resolve the matter. If the attempt farid if the matter falls
under the contraventions identified in the Act, khiaistry will conduct

an investigation... If the matter proceeds to triald athere is a
successful penalty decision, in-house crown couceselapply to court
to have the defendant pay restitution to the comsumThe Director

may also order a person to stop making false, audgahg or deceptive
representations in respect of any consumer transactif there are
reasonable grounds to believe that person is deing From January
2008 to November 2009, the Ministry of Consumewniges conducted
597 compliance inspections and field visits and Ri777 charges.” ...
In addition, the Ministry of Consumer Services (€amer Services
Bureau) is responsible for mediating/handling comsucomplaints. In
2009, the Ministry received 55,000 complaints.

The Quebec CPA established the Office de la prioteconsummateur
(“Office”) and defines the scope of its duties. eTffice is responsible
for protecting consumers by supervising the appboaof the Quebec
CPA, receiving complaints from consumers, educatirggpublic and
merchants about consumer protection, conductingearel, co-
operating with other departments in Quebec on msaté consumer
protection and promoting the interests of consungenserally. The
office maintains a public record of merchants wlaweéhnot complied
with the Quebec CPA, and the merchant’s profilduides the number
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and the nature of complaints received by the Offee well as the
number of complaints that were resolved... The agpdifresident of
the Office may investigate any matter related ty ah the acts
administered by the Office... A person who contragetiee Quebec
CPA or the Regulations under the Act, obstructsaastigation under
the Act (i.e. by misrepresentation), does not cgmth a voluntary
undertaking, disobeys a decision of the Presideméfoses to comply
with a court order is guilty of an offence (proviacoffence)... The
President may require security from a merchantnay apply for an
injunction if there is reason to believe that cansu payment funds
may be misappropriated by the merchant. A courly,nman the

application of a prosecutor, order that a convicteterchant
communicates to consumers the judgment rendereshsagam and
provide adequate explanations and warnings reldtnthe goods or
services in question... Merchants may enter into itear undertaking
of voluntary compliance. The President sets theditmns for

undertakings, which may include: publication ortamtion of the

content of the undertaking, compensation of conssymeimbursement
of costs of investigation, and security or guarante indemnify
consumers... The President may apply to the Sup€&aurt for an

injunction ordering a person to cease a prohibgegttice under the
Quebec CPA. The court may grant additional ortietbat person, for
example, to reimburse the costs of investigation pablish and
distribute communication to the consumers... In 2@089, the Office
conducted 646 investigations, 183 legal interverstjoand charged
nearly CAN$600.000 $ in penalties... In addition, tkefice is

responsible for handling (and informally mediatingjonsumer
complaints. In 2008-2009, the Office received 188,hquires, of
which 5,752 were filed as complaints.

Except for the initiation of complaints, the disss above reflects public enforcement
regarding consumer protection. Marina Pavlovic samznes private enforcement in Canada in
the following way:

Private enforcement of consumer rights in individdiaputes revolves
around three principal methods, which, in mostanses, can also be
considered as successive phases of dispute reselutiegotiation with
the business, failing which the consumer shoulcagaghe appropriate
complaint handler, failing which the consumer skoutsort to the
formal court system (small claims court, individliibation, or class
action). This section presents a brief overview tbe private
enforcement mechanisms, including alternative desptesolution
framework (negotiation, mediation, and arbitratiotgllective redress
through class proceedings; and small claims courts.

Professor Pavlovic notes several nongovernmentétiesn that provide venues for
resolving consumer grievances through informal @sses, including:
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[T]he Complaint Courier, an Industry Canada-opefatiearing house
for consumer complaints, requires that the consupmetacts the
business first, before funneling the consumer’'s mlamt to the

appropriate  complaint handler. Other organizationshether

governmental (such as Ontario Ministry of Consun$arvices ),

merchant (such as the Canadian Council of Bettsir®ss Bureaus ),
or consumer organizations (such as Consumers’ GQafr€anada ) all

suggest direct negotiation and settlement as ths, fif not the

principal, dispute resolution mechanisms for indal consumer
complaints. Direct negation with the other sidegthler encouraged or
not, has emerged as the most dominant method &resolution of

justiciable consumer problems in Canada. A recemvey on the

handling of justiciable problems found that in 38.7%f consumer
problems consumers attempted to resolve the probietheir own.

With regard to private enforcement, the materiats/jgled by Professor Pavlovic do not
allow us to separate out private enforcement wsadnfair and deceptive acts and practices
(UDAP) versus fairly routine issues of consumersdisfaction. According to Professor
Pavlovic’'s most UDAP enforcement in Canada is tghopublic enforcement mechanisms. The
one exception is privately-initiated class actiofise significance of UDAP class actions, which
might be brought either under provincial consumeotgrtion laws or under the federal
Competition Act, is unclear. Respondents to a reservey of leading plaintiff-side class action
counsel in Canada reported a total of 332 pendags@ctions as of Spring 2009, 73 of which
were categorized as either Competition Act claimsansumer claims; there is no information
on the percentage of those claims that might beléabas UDAP (Kalajdzic 201%].

Finally, we should note that there appears to ttle kmpirical research on enforcement
related to consumer cases in Canada. There hanerdemnt surveys that assess the frequency of
consumer problems and what actions consumers tatesponse to those problems (Bogart and
Vidmar 1990; Currie 2006; 2009; 2010; Vidmar 19883nd we know of some now quite old
research on consumer problems in a Canadian shamlisccourt (Vidmar 1984).

VI. Conclusion

In this paper we have provided a great deal of rd@df normative and empirical
information about private enforcement of statutang administrative law in the United States.
Our aim has been to enable those from other lggaéms to understand the historical, cultural
and political background of U.S. private enforcetnghe reasons why U.S. legislators may
choose a private enforcement (or a hybrid) strateggn they sincerely wish to address an

8" The single largest category reported by the suresgondents, a total of 138 cases, fell
broadly into the tort category including medicaVide and drug (60), product liability (38), mass
tort (29), and tainted food (11). Interestingly|yo87 of the cases were securities class actions.

¥ ith one exception, these surveys were directedifipally at consumer problems, but
included consumer problems along with a full rang@otential legal problems individuals and
households could encounter.
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unremedied systemic problem, and what featurethf the general U.S. legal landscape and a
particular private enforcement regime are likelydietermine whether that regime is effective.
We have also sought to provide some comparablennatboon about a number of other common
law countries, information that we have gathereanfresponses to our questionnaire and from
our own research.

We acknowledge the great difference between tharnmdtion provided for the United
States and other common law countries. Given oprageh to private enforcement, that was
perhaps inevitable. If within a single legal systeegulatory policy and strategy can only
sensibly be determined on a sectoral basis, antheif choice between public and private
enforcement (or a hybrid approach) depends on adia®ntext-dependent variables, and if the
efficacy of a private enforcement regime turns acomplex of both specific and general rules
and incentives, and if traditional cultural explaoas of the role that private enforcement plays
in the United States are radically incomplete beeathey ignore institutional and political
influences, then it is no surprise that we wereblm#o gain substantial comparative traction.
Nor, after all, is it ground for regret. For comgiawre purposes the inquiries we have pursued, the
guestions we have asked, the perspectives we maughi to bear, and the data we have sought,
about private enforcement in the United Statesvasee important than the data we have found
and the answers we have secured.

Yet, some of those data and answers are suggéstittee future of private enforcement
in the United States, and both they and the petispscwe have brought to bear raise a number
of questions for the future of private enforcemelsewhere. In concluding this paper, we offer
some tentative thoughts about both.

The frequency with which Congress has resorted rteate enforcement increased
dramatically starting in the late 1960s, even aftentrolling for the extent of regulatory
legislation being passed (Farhang 2010: 76-81). nated in Section IV.C that there was a
dramatic increase in the incidence of divided goreent in the twentieth century beginning with
the Nixon administration, at about the same tina the ideological distance between the parties
began to widen, and that this was associated witkvigg congressional reliance on private
enforcement. There were about 48 fee shifts amdagas enhancements (double, triple, and
punitive damages provisions) attached to privagbtsi of action in federal statutes in 1968, and
the number had increased to 326 by century’s emdrf increase of 680 percent. Over the same
period the rate of private lawsuits enforcing fedlestatutes increased by about 800 percent
(Farhang 2010a: 66). This is not to say that Cesgyuses private enforcement regimes as the
norm. On the contrary, as we observed in SectiofA, h highly significant regulatory
enactments between 1947 and 2002 Congress provadedny private enforcement of its
regulatory enactments far less often than may loenoanly imagined (27 percent of the time),
and exclusive reliance on private enforcement wate gare indeed (occurring only five percent
of the time).

We see little reason to suspect that Congressancd on private enforcement is likely to
abate anytime soon. Important variables driving tegislative outcome remain highly salient
today. We persist in an era of divided governmealarization between the political parties
continues in full flower. The scarcity of reventeefund direct bureaucratic regulation grows
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more acute. The use of counter-majoritarian lagig tactics, necessitating broad coalition

building, is virtually normal politics in the modeAmerican state, and such broad coalitions are,
we believe, more likely to converge on private ecdéonent than bureaucratic state-building,

particularly in a period when a common politicadgdn is that “government is the problem, not

the solution.”

Just because institutional and budgetary considesasuggest that private enforcement
will remain an attractive regulatory strategy doest mean, however, that the private
enforcement regimes of the future will be efficarso Both Congress and the federal judiciary
have taken steps to make one oft-found element afienm American private enforcement
regimes—class action litigation—harder to maintairheir actions may have been motivated in
part by the intent to administer a back-door remfetdynevitable instances of over-enforcement
resulting from authorizing representative litigation a trans-substantive basis (usually by court
rule). If so, however, that would be small comfgiten that the cure is no more nuanced than
the disease. Moreover, both Congress and the Sep@urt have substantially impaired the
power of the states to pursue different visionsregulatory policy—whether more or less
robust—through class litigation.

We have noted the capacity of private enforcemegimes to insulate legislative
preferences from the inroads of an ideologicallstatit judiciary by structuring incentives for
potential litigants and their lawyers. We have alszussed the use of remedial escalation in the
Civil Rights Act of 1991 as a response to just sincbads. Much of the power and the potential
mischief of the class action derive from its tremhal classification as procedure. Effective
control of procedure ensures that means are alaifab an ideologically distant judiciary to
frustrate legislative preferences by constricticgess to court—refashioning doctrine so as to
alter the balance of power in litigation and dimshing the incentives of those the legislature
sought to recruit as private enforcers. That celas a plausible way of viewing the Supreme
Court’s recent decisions on pleading that we dsénsSection Ill. Moreover, notwithstanding
decades of anecdotes about American litigation #natnot supported by systematic data, a
realistic approach to the American litigation modedjuires acknowledgment that, at least in
recent decades, the promise of access to justisetdwa often been broken as the result of
political decisions to starve the courts and infithally self-regarding behavior by judges, some
of whom have been quite content to use resourcseti@nt arguments, often in tandem with
attacks on lawyers, to disable litigants from sewrights that those judges disfavor.

Most other countries in the world are better posigd than the United States to achieve a
sensible regulatory regime, because they have netiqusly abdicated key elements of
regulatory design and implementation to the bar tedjudiciary, in other words to the legal
profession. As Professor Hadfield observes: “The [mathe United States] has by and large
steered utterly clear of the idea that it is resfwie—politically responsible—for the system-
wide cost and complexity of the legal system, faydnd the ethical call to help the poor and
perform pro bono work. It requires a political pess to shift perceptions — much as perceptions
about the federal government’s responsibility faghhgas prices or stock market failures are
molded not in the abstract but in the crucible ofitigal contest and public debate (Hadfield
2010: 155).”
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Thus, a key deficit of U.S. regulatory strategy nieeythe failure to provide adequate
public alternatives to court-based litigation for privaenforcement of statutory and
administrative law. The variety of such alternagivia other countries (Hodges 2008) is a
sobering reminder of the baneful influence thadlitran, ideology and professional self-interest
can have on access to justice. That fact, howestesuld not prevent other countries from
recognizing either the limitations of such alteived or the social progress that U.S. litigation
systems have enabled in the past. Nor should veptehem from acknowledging the possibility
of harnessing the generative power of Americarestitigation without replicating its
destructive elements. Ultimately, the remedy fogdition’s negative externalities is the same as
in any other market: regulation. In the case ofesentative litigation, as we have indicated, the
place to start is by avoiding trans-substantivellagry strategy.

Thinking in comparative institutional terms suggebbth the limits of the American
model of private enforcement and its potential anlipmentary democracies. Terry Moe (1990)
has argued that parliamentary regimes provide abt®tcontrast with the American separation
of powers system precisely on the issues of letijist@xecutive conflict and the stickiness of the
status quo that, we suggested in Section IV.C, ninee legislative reliance on private
enforcement regimes in the U.S. Moe identifiesé¢haistinctions as an explanation for the more
coherent, unified, and centralized character ofopean administrative states, and the greater
policy discretion enjoyed by their leadership, ampared to the American administrative state.
He offered this explanation of the comparative ttrre of the American administrative state in
response to James Q. Wilson’s (1989: ch. 16) ntdetent of the weakness of American
bureaucracy as compared to those in parliamentanodracies.

Moe suggests that, from the standpoint of legistatoexecutive subversion of
implementation is not a problem in parliamentanyimees:

[T]he executive arises out of the legislature anthkare controlled by
the majority party. Thus, unlike in the United $&tthe executive and
the legislature do not take distinctive approadeissues of structure;
they do not struggle with one another in the desigd control of

public agencies; they do not push for structure$ pimotect against or
compensate for the other’s political influence (M&90: 241).

Likewise, in parliamentary regimes coalition drfbes not present a significant incentive to
formalize into law rules and procedures meant soillste bureaucratic power from manipulation
by future coalitions. Though certainly stylizeetsimple two-party case is illustrative. Moe
writes:

[W]hichever party gains a majority of seats in j@ament gets to form a
government and, through cohesive voting on polgsues, is in a
position to pass its own program at will. Similarghould the other
party gain majority status down the road, thatyarould be able to
pass its own program at will—and, if it wants, tdogert or completely
destroy everything the first party has put in place. This means that
formal structure does not wokrks a protective strategy—at least not in
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the simple, direct way that it works in a separatd-powers system
(id.: 241).

Moe’s perspective suggests that bureaucratic @tgb does not present the same risk in
parliamentary regimes as it does in separatioroofgps regimes. Because a ruling coalition in a
parliamentary institutional setting is much moréeab act decisively against errant bureaucrats,
it is less in need of agx anteguard against bureaucratic drift.

It is widely understood that private litigation pé&aan unusually large role in policy
implementation in the U.S. as compared to a larg@nty of industrial democratic countries
with predominantly parliamentary systems (see Kag801: 6-9). This disparity appears
significant in relation to the institutional diffemces between separation of powers and
parliamentary systems that we have been consideriithe discussion here suggests the
possibility that these institutional differences at the root of the twin phenomena of a greater
role for private litigation in American policy img@ientation (noted by Kagan), and a more
limited and constrained American administrativaes{@moted by Wilson), as contrasted with the
norm in democratic parliamentary systems. Focupgrgly on separation of powers structures
as an explanation for American “adversarial legajisKkagan (2001: 15-16) writes, “It is only a
slight oversimplification to say that in the Unit&tates lawyers, legal rights, judges, and
lawsuits are the functional equivalent of the largentral bureaucracies that dominate
governance in high-tax, activist welfare states.”

Interestingly, similar institutional arguments haveen marshaled to explain growing
private enforcement (on the American model, itfterargued) in the European Union over the
past several decades. Over about the last dedste has been mounting scholarship
demonstrating growing reliance in the EU on regotathough the creation of rights that are
privately enforceable in both judicial and admirasvve fora (see, e.g., Alter 1998; Alter and
Vargas 2000; Dickens 2007; Hodges 2009; Kagan 2B@kmen 2006; Kelemen and Sibbitt
2004; Sweet 2000). This body of work yields thkofeing set of insights about the growth of
private enforcement in the EU:

* It has been encouraged by decisions of the Euro@ammission, the European
Parliament, and the European Court of Justice.

* It has spanned the waterfront of policy areas, amibg the regulatory domains of
environmental, anti-trust, securities, intellectymbperty, anti-discrimination, and
consumer protection policy, among others.

* It has encouraged reliance upon procedural deuizesygregate claims and upon
economic damages to incentivize private enforcement

* It has involved expansion of private enforcementamjudicatory venues at the
institutional levels of both the EU and its membiates.

Although there has been much talk of the “Amerization” of European law—with private
enforcement being a characteristic frequently kaited to the American style of legal
regulation—no one is arguing that the EU has cayeerwith the U.S. in the degree of its
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reliance upon private enforcement, but only that degree has increased materially in recent
decades.

There is disagreement about what has caused thédoenent, and in our discussion of
the relationship between political institutions ampdivate enforcement, we highlight an
explanation grounded in political institutions thets been proffered by a number of scholars
(Kagan 2007; Kelemen 2006; Kelemen and Sibbitt 2004utting aside other rival or
supplementary hypothes&swe synthesize the political institutions explaoatias follows:
Beginning in the mid-1980s, economic liberalizationthe EU and the push for an integrated
market had the gradual effect of displacing reguiapolicymaking from member states to the
governing institutions of the EU. The EU governisgucture is highly fragmented, both
vertically (between the EU and member states), laoizontally (between the EU Council,
Parliament, Commission, and Court of Justice). hStemgmentation hampers the ability of those
who make regulatory policy to effectuate decisimdoecement action, with EU influence upon
the distant and heterogeneous bureaucracies of erestdtes presenting a particular challenge.
The EU government does not have an enforcementbaracy that penetrates the local level,
and distrust of remote “Eurocrats” limits the likelod that it will develop a strong one in the
near future.

This institutional fragmentation, and the impeditsetiat it creates for effective control
by policymakers of an enforcement bureaucracy, help to explain growing EU reliance on
the alternative of private enforcement. The dgwelent of EU governing structures in Western
Europe has introduced forms of state fragmentateord public distrust of a far-off central
government, that are familiar in the U.S. One onite appears to have been growing reliance on
American-style private enforcement, though surelgnuted form.
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